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n Iskanian v. CLS Transportation, Los Angeles, LLC, 59 Cal. 4th 348
(2014), the California Supreme Court recently confirmed an employer-
friendly trend in appellate court decisions: Class action waivers contained
in pre-employment arbitration agreements are enforceable by virtue of

Federal Arbitration Act (FAA) preemption, and the California Supreme Court’s
decision in Gentry v. Superior Court, 42 Cal. 4th 443 (2007), has been overruled
by later U.S. Supreme Court decisions. This is a significant win, reversing
previous California court decisions that voided arbitration agreement class action
waivers on the premise that they violated state public policy. The Iskanian
decision provides all the fodder necessary for employers to enforce the class
action waivers in their arbitration agreements.
Good news, right? Well, don’t rush out to file
your motion to compel arbitration just yet.

The Iskanian Court, however, dealt a
significant blow to those California employers
whose arbitration agreements also included an
employee’s waiver of Private Attorneys General
Act (PAGA) representative action rights. While
allowing class action waivers to be enforced,
the Iskanian Court held that any waiver of PAGA
claims is unenforceable because to do
otherwise “is contrary to public policy.” The
confusion or conflict exists in the use of public policy to trigger FAA preemption
regarding class action waivers, but also using public policy to void waivers of
PAGA claims.

What Is PAGA?
PAGA was originally enacted because the California Labor and Workforce

Development Agency (LWDA) lacked resources sufficient to enforce the state’s
employment laws. PAGA allows an employee to bring a lawsuit on behalf of the
state against his or her employer. In doing so, the employee may also represent a
group of current and former employees that resembles those represented in class
actions. Such actions brought on behalf of current and former employees are
referred to as “representative PAGA actions.”

In order to pursue a PAGA claim, the employee must give notice to the employer
and the LWDA of the employer’s labor code violations. The LWDA then has the
option to investigate the claims, an option rarely exercised. Rather, the LWDA
typically notifies the employee that it chooses not to investigate the claims. At this
point, the employee steps into the role of the state. The employee can then file a
civil action against the employer on behalf of the state, and on behalf of other
employees experiencing the alleged wage and hour violations, thereby relying on
all the realities of class actions – sample-based discovery, sample-based
evidence at trial, and potentially large recoveries based on that limited discovery
and evidence.

If the employee succeeds on his or her PAGA claim, 75 percent of the recovery
goes to the state, and 25 percent to the employee and the other employees he or
she represents. To incentivize employees to pursue these claims on behalf of the
state, the California legislature included an attorneys’ fee provision, allowing the
employee to recover legal fees if they succeed.

Class Action Waivers Are Valid Under FAA Preemeption
The United States Supreme Court has previously held that “the FAA’s

overarching purpose … is to ensure the enforcement of arbitration agreements
according to their terms so as to facilitate informal, streamlined proceedings.”
AT&T Mobility LLC v. Concepcion,131 S.Ct. 1740, 1748 (2011). In endorsing this
pro-arbitration view, the United States Supreme Court emphasized that the FAA
preempts any state law that stands as an obstacle to enforcing arbitration
agreements according to their terms.

It is under this rationale that the Iskanian Court gave employers the ruling they
have long hoped to receive: that class action waivers are valid and enforceable.
The court noted that class action proceedings are incompatible with the
fundamental goals of arbitration, including arbitration’s informality, speed and
reduced costs. Any California rule, even if based on public policy, that prohibits
class action waivers stands as an obstacle to arbitration. Thus, the California
Supreme Court conformed California law to the United States Supreme Court’s
position and found that California rules banning class waivers are preempted by
the FAA. 

PAGA Waivers Are Invalid
Unlike its decision upholding class action waivers, the California Supreme Court

held that PAGA waivers are unenforceable as an affront to public policy. This
result may seem confusing. As the employer in Iskanian argued, representative
PAGA actions look quite similar to class actions – both types of actions involve
one or more individuals suing on behalf of a group of employees for the same
violations. It seemed to the employer in Iskanian that California policy against
representative PAGA waivers is a state rule that stands as an obstacle to
enforcement of arbitration agreements – the exact same argument the court relied
upon in upholding class action waivers. However, the court found PAGA actions
fundamentally different.
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In particular, the court focused on the distinction that class actions are brought
on behalf of private individuals, while PAGA actions are brought on behalf of the
state. It emphasized that PAGA aims to protect the public, and private parties
cannot enter into contracts waiving the public’s interests. The FAA only applies to
private disputes between employees and their employers, not to disputes between
the public and an employer. For this reason, the court found that PAGA claims lie
outside the FAA’s coverage, and are not preempted by the FAA. Therefore, to the
extent that an arbitration agreement contains a PAGA waiver, that waiver is invalid. 

More Questions Raised Than Answered
While the Iskanian Court answered a number of

questions, its decision raised many more. For
example, it is clear that after this decision, PAGA
claims cannot be waived – but the court did not
indicate in what forum such claims must be
heard. Should they be heard with the employee’s
individual claims in arbitration? Should they be
heard separately in a civil court? And if heard in a
civil court, should that issue be tried before or
after the individual issues are resolved in
arbitration? It is likely that this case will be
appealed to the United States Supreme Court. At

that point, the Supreme Court may answer some or all of these questions.
In the meantime, what should California employers do? Employers will need to

decide whether to adjust their arbitration agreements in conformance with the
California Supreme Court’s opinion, or wait until the United States Supreme Court
gives its final word.

Employers wishing to reevaluate their current arbitration agreement or craft a
new arbitration agreement should consider the following questions: 

u Does the employer’s arbitration agreement contain a class action waiver?
Employers seeking to include a class action waiver should consult with their legal
counsel to ensure the arbitration agreement is carefully drafted to avoid any
challenges. 

u Does the employer’s arbitration agreement contain a representative PAGA
waiver? If so, does the employer want to reform its agreement in light of Iskanian
or wait for and hope the United States Supreme Court considers and makes a
decision on the issue?

u Given that where PAGA claims must be heard remains uncertain, in what
forum would the employer prefer litigating PAGA claims, arbitration or civil court?
Employers should consult with their legal counsel to consider including a provision
in their arbitration agreements stating that all representative PAGA claims will be
heard in that forum.

u Finally, in cases involving both individual and PAGA claims, careful
consideration should be given to the order in which the claims are litigated. An
employer might argue that the arbitration of the individual issues should proceed
first, for the sake of cost and efficiency. For an employer that does not have such
pending cases yet, the employer might consider including a provision in its
arbitration agreement stating that representative PAGA actions must be stayed
pending resolution of the individual claims.

While perhaps slowing the tide of class action filings where arbitration
agreement waiver provisions exist, the Iskanian decision very likely will also
encourage employees to file more representative PAGA actions. A surprising, and
apparently, conflicting result from the same case, leaving employers with some
difficult and pressing decisions to make regarding arbitration programs, their
provisions and related litigation strategy.
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