
WWW. NYLJ.COM

MONDAY, OCTOBER 21, 2013

STEPHEN P. SONNENBERG  
AND KELSEY VAN WART

An employer’s quest to avoid workplace 
violence hardly seems controversial. 
Yet a variety of laws, administrative 

guidance and case law shape and constrain 
an employer’s options.

“When it comes to safety,” cautions the Equal 
Employment Opportunity Commission (EEOC), 
employers should be careful not to act on the 
basis of myths, fears, generalizations, or stereo-
types.”1 Objective evidence is the touchstone. 
Without over- or under-reacting, or running afoul 
of federal, state and local anti-discrimination laws 
that protect employees with a wide array of men-
tal disabilities, employers should protect their 
employees. Some say that task is more easily 
said than done.

The importance of doing so is apparent. 
The Occupational Safety and Health Admin-
istration broadly defines the term “workplace 
violence” as “any act or threat of violence,” 
which ranges from verbal abuse and bullying 
behavior to physical assaults and homicide. 
For over 15 years, workplace violence has 
remained one of the top four causes of death 
in the workplace. On average, approximately 
two million incidents of workplace violence 
are reported in the United States each year. 
This number is almost certainly higher, how-
ever, given that acts of workplace violence 
are likely underreported due to a lack of 
reporting policies, fear of reprisal, and the 
belief that reporting would be futile.2 In 2010, 
shootings accounted for approximately 78 
percent of all workplace homicides (or 405 

fatalities). Approximately 
83 percent of these work-
place shootings occurred 
in the private sector, while 
17 percent occurred in the 
public sector.3 

Risk Factors

There is a common 
misperception that individu-
als with mental illnesses are 
more likely to commit acts of 
workplace violence. In fact, 
even a significant mental 
disorder such as schizo-
phrenia, bipolar disorder, or 
major depression does not in 
itself constitute a risk factor. 
Rather, a combination of fac-
tors—a history of violence, 
drug or alcohol abuse, and 
severe mental illness—are 
risk factors in the aggregate.4 Likewise, there is 
no one behavior that on its own reliably forecasts 
a greater potential for violence. Rather, certain 
behaviors, in combination, suggest the potential 
for violence. These behaviors include increasing 
belligerence, specific threats, hypersensitivity to 
criticism, recent acquisition or fascination with 
weapons, apparent obsession with a supervisor, 
coworker, or employee grievance, preoccupa-
tion with violence, interest in recently publicized 
violent events, outbursts of anger, extreme dis-
organization, noticeable changes in behavior, or 
homicidal and suicidal comments or threats.5 

Rights and Obligations

Employers are obligated to safeguard against 
workplace violence, but not without regard to 
their employees’ individual civil rights. On the 
one hand, §5(a)(1) of the Occupational Safety 
and Health Act of 1970, known as the General 
Duty Clause, requires employers to maintain a 
workplace that “is free from recognizable haz-

ards that are causing or likely to cause death or 
serious harm to employees.” Courts have inter-
preted this provision to mean that an employer 
has a legal duty to provide a workplace free of 
conditions or activities that either the employer 
or industry recognizes as hazardous and that 
cause, or are likely to cause, death or serious 
physical harm to employees. Although there 
is no private cause of action under the Gen-
eral Duty Clause, an employer who willfully or 
repeatedly fails to comply with this obligation 
(i.e., by failing to reduce or eliminate serious rec-
ognized hazards) may be fined up to $70,000 for 
each violation and, if a willful violation causes 
the death of an employee, the employer can be 
punished with imprisonment.

On the other hand, federal anti-discrimination 
statutes, such as Title VII of the Civil Rights Act 
of 1964 and the Americans with Disabilities Act 
(ADA), as well as state and city law counterparts 
such as the New York State and New York City 
Human Rights Laws, protect employees from 
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discrimination and harassment on the basis of 
disability and other characteristics. The same 
laws also impose affirmative obligations on 
employers to provide reasonable accommoda-
tions to “otherwise qualified” individuals with 
disabilities (i.e., individuals who can perform the 
essential functions of their jobs, with or without 
reasonable accommodations), except when such 
accommodation would cause an undue hardship 
to the employer.

Employers confronted with a threatening 
employee who has a known or suspected dis-
ability, or suddenly claims to have one, must 
take reasonable steps to safeguard the workplace 
without running afoul of the anti-discrimination 
laws. Finding the right balance often is neither 
intuitive nor straightforward. A mandatory psy-
chiatric examination, discipline, suspension, or 
termination, are among the options. When an 
employer has a reasonable basis to believe that 
the threat is imminent, however, contacting the 
local authorities is the first order of priority. 

Victims of workplace violence may also seek 
to hold an employer liable based on negligent 
hiring, supervision, or retention claims. In some 
states, however, the exclusive remedy provisions 
of the Worker’s Compensation laws may bar neg-
ligent hiring, supervision, and retention claims 
brought by an employee. The New York Work-
ers’ Compensation Law, ¶29(6), provides that 
“[t]he right to compensation or benefits under 
this chapter, shall be the exclusive remedy to an 
employee…when such employee is injured or 
killed by the negligence or wrong of another in 
the same employ[.]” Thus, in Ferris v. Delta Air 
Lines, 277 F.3d 128, 138 (2d Cir. 2001), the Second 
Circuit Court of Appeals affirmed dismissal of 
a flight attendant’s negligent supervision and 
retention claims, arising from her alleged rape 
by a coworker, based on the exclusivity of New 
York’s Workers’ Compensation Law. 

Many states have also passed laws that pro-
vide employees with protections from workplace 
violence and require certain employers to imple-
ment workplace violence prevention programs. 
New York requires public employers to perform 
a workplace evaluation or risk evaluation at the 
work site and to develop and implement pro-
grams to prevent and minimize workplace vio-
lence caused by assaults and homicides. Califor-
nia law allows an employer to seek a temporary 
restraining order and injunction on behalf of an 
employee who has suffered violence or a threat 
of violence in the workplace.6 

Discipline or Accommodation? 

Although the ADA and analogous state laws 
prohibit discrimination on the basis of disabil-
ity, nothing in the ADA prevents an employer 
from maintaining a workplace free of violence 
or threats of violence. The EEOC repeatedly has 
taken the position that the ADA does not protect 

disabled employees who act in a threatening or 
disconcerting manner from the consequences 
of violating workplace conduct rules even if that 
behavior stems from the underlying disability. 
The Second Circuit likewise held, in Sista v. CDC 
Ixis N. Am., 445 F.3d 161, 172 (2d Cir. 2006), that 
“this Court, like every other court to have taken 
up this issue, does not read the ADA to require 
that employers countenance dangerous miscon-
duct, even if that misconduct is the result of a 
disability.” The EEOC and courts agree, however, 
that consistency is important when enforcing 
workplace conduct rules.

When employees engage in threatening 
behavior and claim a disability there are, 
however, nuances in the approach taken 
by the EEOC and some courts. Consider an 
employee who engages in threatening con-
duct but does not claim it was caused by 
a disability. The employer may hold that 
individual to the same conduct rules that 
it applies to other employees. As to the 
employee who claims that his or her dis-
ability caused the misconduct, the employer 
may discipline the individual if the conduct 
rule is job-related and consistent with busi-
ness necessity, and the employer holds other 
employees to the same standard. According 
to the EEOC, the same rules apply even if 
the employee requests an accommodation.7 

Reasonable accommodation is always pro-
spective and an employer is never required 
to excuse past misconduct as a reasonable 
accommodation. If an employee’s threatening 
conduct is severe enough to warrant termina-
tion, the ADA does not require the employer to 
entertain the employee’s request for an accom-
modation. If the employee is not terminated, 
however, and the employee claims to have 
a protected impairment under the ADA, the 
employer may be required to extend a rea-
sonable accommodation to help the employee 
abide by workplace conduct rules in the future. 
In that situation, the employer may ask the 
employee about the disability and its bearing 
on the misconduct, and may request appropri-
ate medical documentation. The request for 
medical documentation should be grounded 
on the need to determine whether the condi-
tion meets the ADA’s definition of “disability,” 
whether and to what extent the disability is 
affecting the employee’s conduct, and what 
accommodations may address the problem.

Psychiatric Exam Option

Threats of violence may be overt and spe-
cific, but more often, they are vague or mani-
fested through intimidating, troubling or bizarre 
conduct. An off-hand but threatening remark 
to coworkers may leave listeners no less con-
cerned for their safety than an explicit threat. 
Each type of statement warrants prompt atten-
tion. Although vague but troubling comments 
or unusual conduct do not always violate work-
place conduct rules, employers are not without 
options. A mandatory psychiatric examination 
of the employee, allowed under either the “fit-
ness-for-duty” or “direct threat” analysis, may 
be appropriate.

An employer may pursue a mental examina-
tion of an employee (at its own expense) when 
doing so is job-related and consistent with busi-
ness necessity. Courts often defer to employers’ 
determinations that a mental health examination 
is necessary. According to the EEOC, a psychiat-
ric examination is permissible if “the employer 
has a reasonable belief, based on objective evi-
dence, that an employee is unable to perform an 
essential function or will pose a ‘direct threat’ 
because of a medical condition.”8 The rationale 
for the mandatory examination must be based on 
objective evidence rather than assumptions or 
purely subjective concerns, and the analysis is 
always individualized. The scope of the psychiat-
ric examination, according to the EEOC, should 
be limited to identifying whether the employee 
is able to perform the essential functions of the 
job or can work without posing a direct threat.

A mental examination is an option, not a 
prerequisite for imposing discipline. The ADA 
allows an employer to seek certain medical 
information but does not require that it do so 
before taking steps to address performance or 
conduct problems.

‘Fitness-for-Duty’ Mental Exams

Courts often find mandatory fitness-for-duty 
mental examinations lawful if an employer prof-
fers evidence that it reasonably believed (i) an 
employee’s troubling behavior presented a poten-
tial threat to the safety of its employees or (ii) an 
employee’s ability to safely perform the essential 
functions of his or her job was compromised. An 
employee need not engage in overtly aggressive 
conduct or make a specific threat to warrant 
a fitness-for-duty exam. Unusual behavior that 
makes coworkers uneasy and concerned for their 
safety may be sufficient. 

In Ward v. Merck & Co., No. 04-CV-5996, 
2006 U.S. Dist. LEXIS 437 (E.D. Pa. Jan. 9, 2006), 
aff’d, 226 F. App’x 131 (3d Cir. 2007), a chemist 
screamed at coworkers in the cafeteria and told 
them “not to eat any of the vegetables.” After a 
brief leave of absence the chemist’s behavior 
and performance deteriorated. Coworkers and 
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his supervisor were reluctant to approach the 
chemist or continue working with him because 
of his odd and irregular behavior. The employer 
asked the chemist to undergo a fitness-for-duty 
mental exam and, after he refused repeatedly, 
terminated his employment. The court concluded 
that the employer had not violated the ADA by 
requiring the examination, stressing the decline 
in the chemist’s performance, the “detrimental 
changes” in his demeanor observed by cowork-
ers and supervisors, and the fear engendered by 
his behavior. The court rejected the chemist’s 
argument that the employer first should have 
counseled him and found that the employer’s 
decision to terminate his employment for refusing 
to submit to the examination was likewise lawful.

A decline in an employee’s ability to meet 
the technical requirements of his or her job is 
not a prerequisite for a fitness-for-duty mental 
exam. An employer’s belief, based on objective 
evidence, that a technically proficient employ-
ee is unable to work reasonably well or safely 
with others, may be sufficient. In Owusu-Ansah 
v. Coca-Cola, 715 F.3d 1306 (11th Cir. 2013), the 
Eleventh Circuit Court of Appeals held that an 
employee’s ability to work reasonably well with 
others is an essential job function of any posi-
tion. In particular, during the course of complain-
ing about discrimination and harassment, the 
employee banged his fist on the table and said 
in a raised voice that “someone was going to 
pay for this.” He subsequently agreed to talk 
with a consulting psychologist who reported to 
the company that he might be delusional and 
recommended a full-fledged psychiatric exami-
nation. The exam, delayed more than once by 
the employee’s non-cooperation, resulted in 
the employee’s return to the workplace. After 
the employee sued alleging that his employer 
violated the ADA by requiring a fitness-for-duty 
exam, the trial court granted summary judgment 
for the employer. The Court of Appeals affirmed, 
holding that the exam was both job-related and 
consistent with business necessity since the 
employer had a reasonable, objective concern 
about the employee’s mental state. 

An employer can show that a mental exam is 
job-related and consistent with business neces-
sity when a coworker reports that an employee’s 
conduct causes them to fear for their safety. 
The employer should reasonably believe that 
the coworker’s complaint is credible. In Rivera 
v. Smith, No. 07 Civ. 3246 (BSJ) (AJP), 2009 U.S. 
Dist. LEXIS 3523 (S.D.N.Y. Jan. 20, 2009), the court 
found that a medical center’s request that a phy-
sician undergo a fitness-for-duty examination 
was job-related and consistent with business 
necessity. A coworker complained that she felt 
threatened by a physician’s behavior after he 
informed her that he was no longer living with 
his wife and had moved into an apartment one 
block away from her residence, followed her 
while she returned home from work, and told 

her that he would send her Christmas cards for 
the rest of her life. 

If a job involves public safety, dangerous work 
or significant interaction with the public, a court 
is likely to be more lenient in its analysis. In Car-
mack v. Amtrak, 486 F. Supp. 2d 58 (D. Mass. 
2007), the court found that Amtrak’s request that 
a train conductor submit to a fitness-for-duty 
examination did not violate the ADA. The train 
conductor sent his supervisor a series of docu-
ments entitled “Letters from Hell,” in which the 
plaintiff referred to himself as “Lucifer Prince of 
Darkness.” He also included a document based on 
Shakespeare’s Hamlet, in which he cast himself 
as Hamlet, and his supervisor and union repre-
sentative as Rosencrantz and Guildenstern, both 
of whom die at the end of the play. The plaintiff’s 
supervisor believed the “Letters from Hell” con-
tained a potential threat of harm against him. 
Amtrak’s medical services department decided 
to medically disqualify the plaintiff pending a 
psychiatric fitness-for-duty examination and ter-
minated the conductor after he refused to submit 
to the examination. The court granted summary 
judgment for the employer on the plaintiff’s dis-
ability discrimination claims.

‘Direct Threat’ Mental Exams

When an employee engages in overtly threaten-
ing conduct, the direct threat analysis applies. An 
employer may require an employee who presents 
a direct threat to submit to a mental examination 
to assess the extent of the threat and to ascertain 
whether a reasonable accommodation exists that 
could eliminate the threat. 

A direct threat is defined as “a significant risk 
of substantial harm to the health or safety of the 
individual or others that cannot be eliminated or 
reduced by reasonable accommodation.”9 The 
EEOC has identified several factors employers 
should consider when making their individual-
ized determination: (i) the duration of the risk; 
(ii) the nature and severity of the potential harm; 
(iii) the likelihood that the potential harm will 
occur; and (iv) the imminence of the potential 
harm. The EEOC stresses that the harm must not 
be remote or speculative. The same standards 
apply under New York law.10 

It is well-established that an employer may 
not only require a mental examination, but 
may exclude an individual from the workplace 
for safety reasons if the individual poses a 
direct threat. In Valentine v. Standard & Poor’s, 
50 F. Supp. 2d 262 (S.D.N.Y. 1999), aff’d, 205 F.3d 
1327 (2d Cir. 2000), then-Judge Sonia Sotomay-
or held that the employer lawfully terminated 
a senior analyst with bipolar disorder on the 
ground that he presented a direct threat in the 
workplace. Several of the employee’s cowork-
ers complained about his behavior—that he 
constantly paced back and forth in the halls, 
frequently slammed his door, and often referred 
to a book he was writing about a government 

conspiracy against him. The plaintiff then left a 
taunting voicemail with his coworker, calling him 
an alcoholic, questioning his sexual orientation, 
and threatening to ruin his reputation. Sotomayor 
found that the employee was not qualified to 
perform his job because he posed a direct threat 
to the workplace, which could not be eliminated 
by a reasonable accommodation.

A Safer Workplace

In the final analysis, maintaining workplace 
safety is a responsibility shared by employees 
and employers. Employers should encourage 
their employees to report their concerns about 
threats and violence and should consider all 
reports with an objective eye. Relevant laws 
and regulations enable employers to hold 
employees accountable for threats, bullying 
and actual violence in the workplace and courts 
typically recognize the many challenges faced by 
employers in safeguarding their employees. An 
employer’s prophylactic measures and response 
to misconduct should be shaped by the laws, 
regulations and administrative agency guidance 
associated with anti-discrimination laws. Human 
behavior and the risk of violence often are not 
predictable, however, and there is no substi-
tute for an employer’s abundance of caution 
on behalf of its workforce, good judgment, and 
willingness to secure prompt assistance from 
the local authorities.
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