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Tracking The 'Year Of Action' For Gov't Contractors 

Law360, New York (December 09, 2014, 2:19 PM ET) --  

The New Year is approaching. This is a time of reflection upon the year prior and a time of 
anticipation for the year ahead.  
 
The White House gave federal government contractors much to reflect upon in 2014 and 
to anticipate as 2015 begins. In his State of the Union address in January, President 
Obama declared that it would be a “year of action.” If lawmakers would not act, the 
president promised he would:  “[W]herever I can act on my own, without Congress, by 
using my pen to take executive actions, or picking up the phone and rallying folks around 
a common cause, that’s what I’m going to do.” 
 
And a year of action it was. President Obama issued five significant orders or directives that could have 
widespread ramifications for federal government contractors for years to come. Looking ahead, federal 
government contractors will have their own year of reaction as they strive to bring themselves into 
compliance with new obligations flowing from President Obama’s active pen. 
 
Executive Order 13658: The Minimum Wage Order 
 
On Feb. 12, 2014, President Obama signed Executive Order 13658, establishing a minimum wage for 
federal contractors and subcontractors. On Oct. 7, 2014, the U.S. Department of Labor issued a final rule 
implementing Executive Order 13658. 
 
New Minimum Wage 
 
The minimum wage to be paid to workers performing on or in connection with a “covered contract” 
governed by the final rule must be at least:  

 $10.10 per hour, beginning Jan. 1, 2015; and 
 beginning Jan. 1, 2016, and each following year, an amount determined by the secretary 

pursuant to the executive order. 

 
Covered Contracts 
 
The minimum wage order applies only to new contracts, and replacements for expiring contracts, with 
contracting agencies resulting from solicitations issued on or after Jan. 1, 2015 (or to contracts that are 
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awarded outside the solicitation process on or after Jan. 1, 2015) that fall within one of four categories 
of contracts: 

 construction contracts covered by the Davis-Bacon Act; 
 service contracts covered by the Service Contract Act; 
 concessions contracts; and 
 contracts in connection with federal property or lands and related to offering services for 

federal employees, their dependents or the general public. 

 
Covered Workers 
 
Workers whose wages are governed by the above-listed laws are generally entitled to receive the 
mandated minimum wage in two scenarios: (1) workers performing “on” covered contracts (i.e., directly 
performing the specific services under the contract); and (2) workers performing “in connection with” 
covered contracts (i.e., workers performing other duties necessary to the performance of the contract), 
unless less than 20 percent of their hours in a given workweek are related to the covered contracts.  
 
New Obligations 
 
The final rule results in three new requirements for covered contractors.  

1. Contractors and subcontractors must pay all covered workers the new minimum wage for all 
hours worked. 

2. They must flow down the executive order contract clause to covered lower-tier subcontracts. 
3. They must notify subject workers of the applicable minimum wage rate by posting a notice in a 

prominent and accessible place at the worksite, or by posting a notice on its website.  

 
Executive Order 13665: The Pay Transparency Order 
 
President Obama claims that the “wage gap” between men and women is driven in part by employer 
policies prohibiting the disclosure or discussion of employee compensation. To that end, on April 8, 
2014, President Obama signed Executive Order 13665 to encourage pay transparency. On Sept. 17, 
2014, the DOL issued a notice of proposed rulemaking. The Office of Federal Contract Compliance 
Programs recently indicated it plans to release a final rule implementing Executive Order 13665 in 
September 2015.  
 
Prohibiting Discrimination: Disclosure of Compensation 
 
If the proposed rule becomes final, it will provide that contractors “will not discharge or in any other 
manner discriminate against any employee or applicant for employment because such employee or 
applicant has inquired about, discussed, or disclosed the compensation of the employee or applicant or 
another employee or applicant.”  
 
There are some exceptions to the general rule. Employers may generally take adverse action against 
employees who disclose or discuss compensation information they have access to as part of their work 
duties (e.g., a human resources employee). In addition contractors may take adverse action in 
accordance with a legitimate workplace rule that is consistently and uniformly applied (e.g., prohibiting 



 

 

disruptive behavior at work). 
 
New Obligations 
 
The proposed rule, if passed, will require contractors to assume three new obligations. 

1. Contractors must abide by the new nondiscrimination obligation (i.e., not discriminating for 
employee/applicant inquiries, discussions and disclosures related to compensation). 

2. Contractors must include the amended equal employment opportunity clause in their 
subcontracts and purchase orders. 

3. They must publish the OFCCP-required nondiscrimination provision by: (1) inserting it in their 
employee manuals or handbooks, and (2) disseminating it to employees and job applicants, 
which may be done by circulating electronically or by posting a physical copy in conspicuous 
places available to employees and applicants.   

 
Presidential Memorandum: The Pay Data Collection Order 
 
On the same day President Obama issued Executive Order 13665, he signed a presidential 
memorandum, directing the Secretary of Labor to promulgate a rule requiring federal contractors and 
subcontractors to submit “summary data on the compensation paid their employees.” On Aug. 6, 2014, 
the OFCCP published a proposed rule requiring the annual filing or an equal pay report (“EPR”). The 
OFCCP intends to issue rules finalizing the EPR in August 2015. 
 
Who Must File the EPR? 
 
The EPR would be an annual obligation for most federal contractors and subcontractors, who meet 
three requirements.   

1. they are a prime contractor or first-tier contractor required to file EEO-1 reports; 
2. they have more than 100 employees; and 
3. they have a contract, subcontract or purchase order that: (1) exceeds $50,000 in value and (2) 

covers a period of at least 30 days, including modifications.  

 
What Must be Included in the EPR? 
 
Contractors will submit “summary data” for the prior calendar year that will include: 

 the total number of workers within each EEO-1 job category by race/ethnicity and sex; 
 the total W-2 wages for all workers in each EEO-1 job category broken down by race/ethnicity 

and gender; and 
 the total hours worked for all employees in each EEO-1 category by race/ethnicity and gender. 

 
When Must the EPR Be Filed? 
 
The EPR must be filed between Jan. 1 and March 31. The EPR will report the summary compensation 
data from the prior calendar year (Jan. 1 to Dec. 31) as to those employees who appeared in the 



 

 

contractor’s most recent EEO-1 report.  
 
How Must the EPR Be Filed? 
 
The OFCCP states it will “treat information contained in the Equal Pay Report as confidential to the 
maximum extent the information is exempt from public disclosure under the Freedom of Information 
Act, 5 U.S.C. § 552.” The OFCCP, however, also would require contractors to submit the EPR 
electronically through a web-based filing system. If the proposed rule becomes final, contractors will 
need to be thoughtful about presenting their summary data in a manner that maximizes confidentiality. 
 
Executive Order 13672: The LGBT Order 
 
Prohibiting Discrimination: Sexual Orientation and Gender Identity 
 
President Obama consistently has expressed his commitment to equality of rights for the lesbian, gay, 
bisexual and transgender community. Despite the Senate’s passage of the Employment Non-
Discrimination Act, which would make it illegal to discriminate in employment on the basis of sexual 
orientation or gender identity, it has not become law. The lack of congressional action did not deter 
President Obama’s “year of action.”  
 
In July 2014, he signed Executive Order 13672, amending Executive Order 11246, which prohibits 
employment discrimination by contractors on the bases of race, color, religion, sex and national origin. 
On Dec. 3, 2014, the OFCCP announced a final rule implementing Executive Order 13672, which amends 
the implementing regulations of Executive Order 11246 by replacing the words “sex, or national origin” 
with the words “sex, sexual orientation, gender identity, or national origin.”   
 
New Obligations 
 
The final rule, which will be effective 120 days after publication in the Federal Register, results in three 
obligations for covered contractors. 

1. contractors must update the flow down language in new or modified subcontracts and purchase 
orders; 

2. contractors must ensure that applicants and employees are treated without regard to their 
sexual orientation and gender identity; and 

3. contractors must update the “tag line” used in their job solicitations and postings to include 
these two new protected classes. 

 
The final rule settles the speculation that the OFCCP might require contractors to collect or analyze data 
on the bases of sexual orientation or gender identity or set placement goals on either ground. 
Contractors will satisfy their affirmative action obligations by simply complying with the three 
obligations noted above.  
 
Executive Order 13673: The Fair Pay and Safe Workplaces Order 
 
The four executive orders or directives discussed above are consistent with two key pieces of President 
Obama’s agenda since he entered the White House: pay and LGBT equality. The final executive order 
sweeps much broader and is likely equal in significance to the EPR. 



 

 

 
Labor Violation Disclosures 
 
In connection with seeking an award of a new federal procurement contract valued at more than 
$500,000, bidding contractors must disclose to the contracting agency whether they have incurred any: 
(1) adverse administrative merits determination, (2) arbitral award or (3) civil judgment within the 
preceding three years for one or more 14 covered federal statutes and equivalent state laws, covering 
wage and hour, safety and health, collective bargaining, family and medical leave and civil rights 
protections. For a contractor with operations in all 50 states this means tracking over 700 separate 
employment laws or regulations. 
 
If a bidding contractor has one or more violations to report, it will provide additional disclosures about 
their corrective measures to address the violations. The contractor agency will review and evaluate that 
information provided to determine whether the bidding company is “a responsible source that has a 
satisfactory record of integrity and business ethics.”  
 
In addition, every six months the contractor must update its preaward disclosures. If a contractor 
discloses new information within the scope of the rule, the contracting agency will re-evaluate the 
contractor’s status and determine whether action is necessary in response to the new information.   
 
Contractors will have to flow this duty down to their subcontractors.  
 
Pay Transparency 
 
The typical employee is used to receiving a regular paycheck that provides information related to the 
employee’s pay and hours. Executive Order 13673 requires employers to make additional disclosures to 
their employees and independent contractors regarding their employment status, hours, and pay. 
Contractors must similarly obligate their covered subcontractors. 
 
Predispute Arbitration Agreements 
 
For federal contracts of $1 million or more, contractors cannot require their employees to enter into 
arbitration agreements for disputes arising out of Title VII of the Civil Rights Act or from torts related to 
sexual assault or harassment — unless the employer secures the voluntary consent of the employee or 
independent contractor to arbitration after such disputes arise. 
 
There are two exceptions. The prohibition on predispute arbitration agreements does not apply to: (1) 
employees covered by collective bargaining agreements; or (2) employees who enter into an otherwise 
valid arbitration agreement before a contractor bids on a covered contract, unless the agreement 
between the employee and contractor is subject to unilateral change or is renegotiated or replaced. 
 
Contractors must also flow this obligation down to their covered subcontractors. 
 
Conclusion 
 
The DOL estimates that there are roughly 24,000 businesses with federal contracts, employing about 28 
million workers. If all of President Obama’s actions are implemented, they will have a widespread 
impact across these thousands of businesses. President Obama delivered his year of action in 2014. 
Federal contractors will need to be the ones taking action in 2015. 



 

 

 
—By Jon Geier and Blake Bertagna, Paul Hastings LLP 
 
Jon Geier is a partner in Paul Hastings' Chicago office, where he is a member of the firm's employment 
law department.  
 
Blake Bertagna is an associate in Paul Hastings' Palo Alto, California, and San Francisco offices. Bertagna 
is a member of the firm's employment law department. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
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