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B R O K E R - D E A L E R S

The Uncertain Future of Class Action Waivers in Broker-Dealer Contracts

BY JOSHUA G. HAMILTON, JENIFER Q. DOAN, AND

BETH MUELLER

A decision by a Financial Industry Regulatory Au-
thority (‘‘FINRA’’) panel allowing a broker-dealer
to include in its form client agreements a provision

requiring its clients to waive their right to bring class
action lawsuits has caused a stir in the financial ser-
vices industry. In the wake of this decision, a wide
range of lawmakers, regulators, and consumer advo-
cacy organizations have lobbied for a prohibition on
mandatory arbitration agreements and class action
waivers in consumer contracts such as those used by
broker-dealers with their customers. Facing substantial
pressure from these groups and uncertainty regarding
the continued viability of class action waivers, some
broker-dealers are voluntarily eliminating such provi-

sions pending more guidance from the courts and regu-
lators. In light of the uncertain future of class action
waivers in broker-dealer agreements, this article will
survey recent events concerning class action waivers
and provide practical guidance for broker-dealers and
their counsel on how to proceed in this unsettled land-
scape.

Background

Current State of the Law on Class Action Waivers
The Federal Arbitration Act (‘‘FAA’’) was enacted in
1925 to overturn years of widespread judicial hostility
to arbitration agreements and reflects a liberal federal
policy favoring the resolution of disputes through arbi-
tration.1 Section 2 of the FAA provides that arbitration
agreements are ‘‘valid, irrevocable, and enforceable’’ as
written, unless the agreement is otherwise defective
‘‘upon such grounds as exist at law or in equity for the
revocation of any contract.’’2 Like any other type of
contract, ‘‘[w]hether enforcing an agreement to arbi-
trate or construing an arbitration clause, courts and ar-
bitrators must give effect to the contractual rights and
expectations of the parties.’’3 Thus, the parties’ inten-
tions control and an arbitration agreement will be en-

1 See AT&T Mobility v. Concepcion, 131 S. Ct. 1740, 1745
(2011).

2 9 U.S.C. § 2.
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forced according to its terms unless the agreement is in-
validated by ‘‘generally applicable contract defenses,
such as fraud, duress, or unconscionability.’’4

The enforceability of class action waivers contained
in arbitration agreements has been hotly contested in
recent years. After both federal and state courts split on
the issue – with some finding that class action waivers
were enforceable and others finding that such provi-
sions were unenforceable on unconscionability grounds
– the U.S. Supreme Court stepped in to provide guid-
ance. Two cases, in particular, are instructive about the
Supreme Court’s views on class arbitration and class
action waivers: Stolt-Nielsen v. Animalfeeds Interna-
tional Corp., 130 S. Ct. 1758 (2010) (‘‘Stolt-Nielsen’’)
and AT&T Mobility v. Concepcion, 131 S. Ct. 1740
(2011) (‘‘Concepcion’’).

In Stolt-Nielsen, the Supreme Court addressed
whether class arbitration proceedings are available
when the underlying arbitration agreement is silent on
the issue.5 The Court held that imposing class arbitra-
tion on parties who have not agreed to authorize class
arbitration is inconsistent with the FAA.6 The Supreme
Court reasoned that ‘‘class-action arbitration changes
the nature of arbitration to such a degree that it cannot
be presumed the parties consented to it by simply
agreeing to submit their disputes to an arbitrator.’’7 As
such, the Supreme Court held that a party cannot be
compelled to engage in class arbitration unless the
agreement explicitly provides for it or there is other evi-
dence of the parties’ intent to allow class arbitration.8

In Concepcion, the Supreme Court considered
whether the FAA preempts a state law that conditioned
the enforceability of arbitration agreements on the
availability of class arbitration procedures.9 At issue
was California’s judicially-created Discover Bank rule,
which established that class action waivers in consumer
agreements were unconscionable and, therefore, unen-
forceable if the following requirements were satisfied:
(1) the class action waiver was found in a consumer
contract of adhesion; (2) disputes between the contract-
ing parties likely would involve small amounts of dam-
ages; and (3) it is alleged that the party with superior
bargaining power carried out a scheme to cheat large
numbers of consumers out of individually small
amounts of money.10 Under the Discover Bank rule, the
Court noted that arbitration agreements containing
class action waivers were ‘‘frequently’’ found to be un-
conscionable by California courts.11

Noting that ‘‘[a]rbitration is a matter of contract, and
the FAA requires courts to honor parties’
expectations[,]’’ the Supreme Court held that the Dis-
cover Bank rule ‘‘stands as an obstacle to the accom-
plishment and execution of the full purposes and objec-
tives of Congress’’ – namely, to promote arbitration and

enforce agreements according to their terms.12 Accord-
ingly, the Court held that the FAA preempts the Dis-
cover Bank rule and other state laws purporting to in-
validate class action waivers in arbitration agree-
ments.13 While signaling that class action waivers are
permissible, the Supreme Court stated that ‘‘[s]tates re-
main free to take steps addressing the concerns that at-
tend contracts of adhesion – for example, requiring
class-action-waiver provisions in adhesive arbitration
agreements to be highlighted’’ provided that ‘‘[s]uch
steps [do not] conflict with the FAA or frustrate its pur-
pose to ensure that private arbitration agreements are
enforced according to their terms.’’14

Following Stolt-Nielsen and Concepcion, courts have
largely held that class action waivers are enforceable
and that any state laws invalidating class action waivers
in arbitration agreements are preempted by the FAA.15

However, it appears that the U.S. Supreme Court re-
mains interested in the arbitrability of class claims be-
cause it has continued to grant certiorari to hear cases
involving arbitration agreements and class action waiv-
ers. In the October 2012 term, the Court granted certio-
rari for two such cases: the just-decided Oxford Health
Plans LLC v. Sutter (‘‘Oxford Health’’) and American
Express Co. v. Italian Colors Restaurant (‘‘American
Express’’).

In Oxford Health, the Supreme Court was confronted
with a case similar to Stolt-Nielsen as the Court was
asked – again – to consider the availability of class arbi-
tration proceedings when the underlying arbitration
agreement is silent on the issue.16 This time, the Su-
preme Court ruled in favor of class arbitration on nar-
row grounds. The Supreme Court held that when an ar-
bitrator makes a decision about whether the underlying
contract between the parties authorizes class arbitra-
tion, courts cannot overturn that decision (even if it is
wrong) due to the limited judicial review of arbitral de-
cisions allowed under the FAA.17 As the arbitrator in
Oxford Health had previously interpreted the arbitra-

3 Stolt-Nielsen v. Animalfeeds International Corp., 130 S.
Ct. 1758, 1773-74 (2010).

4 Id. at 1774 (internal quotation marks and citations omit-
ted); Concepcion, 131 S. Ct. at 1745-46 (citations omitted).

5 Stolt-Nielsen, 130 S. Ct. at 1764.
6 Id.
7 Id. at 1775.
8 Id. at 1776.
9 Concepcion, 131 S. Ct. at 1744.
10 Id. at 1746 (citing to Discover Bank v. Superior Court, 36

Cal. 4th 148, 162 (Cal. 2005)).
11 Id.

12 Id. at 1752-53.
13 Id. at 1753.
14 Id. at 1750, n.6.
15 See, e.g., Muriithi v. Shuttle Exp., Inc., 712 F.3d 173, 176,

184 (4th Cir. 2013) (reversing district court’s holding that class
action waiver is unconscionable and remanding for entry of an
order compelling arbitration); Owen v. Bristol Care, Inc., 702
F.3d 1050, 1055 (8th Cir. 2013) (holding that class action
waiver in employment contract is enforceable; reversing and
remanding with instructions to enter an order to stay proceed-
ings and compel arbitration); Quilloin v. Tenet HealthSystem
Philadelphia, Inc., 673 F.3d 221, 233 (3d Cir. 2012) (as ‘‘the
Pennsylvania law seeks to impose class arbitration despite a
contractual agreement for individualized arbitration [it] is
therefore preempted’’ under Concepcion; reversing and re-
manding with instructions to compel arbitration); Pendergast
v. Sprint Nextel Corp., 691 F.3d 1224, 1236 (11th Cir. 2012) (af-
firming the district court’s order dismissing complaint and
compelling arbitration, because ‘‘[u]nder Concepcion, both the
class action waiver and the arbitration clause must be enforced
according to their terms’’).

16 See Oxford Health Plans LLC v. Sutter, No. 12-135, slip
op. at 1, 8-9 (June 10, 2013).

17 Id. at 4, 8-9 (A party seeking relief under [Section
10(a)(4) of the FAA] bears a heavy burden. ‘It is not enough . .
. . to show that the [arbitrator committed an error – or even a
serious error.’ Because the parties ‘bargained for the arbitra-
tor’s construction of their agreement,’ an arbitral decision
‘even arguably construing or applying the contract’ must

2
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tion agreement to permit class arbitration, the Court af-
firmed the arbitrator’s decision to allow class arbitra-
tion to proceed.18

In contrast, in American Express, the Supreme Court
issued a strong decision reaffirming the enforceability
of class arbitration waivers.19 In American Express, the
Supreme Court reversed a U.S. Court of Appeals for the
Second Circuit opinion holding that a class arbitration
waiver was unenforceable and that arbitration could
not proceed where plaintiffs ‘‘had established that they
would incur prohibitive costs if compelled to arbitrate
under the class action waiver[.]’’20 Noting that ‘‘courts
must ‘rigorously enforce’ arbitration agreements ac-
cording to their terms . . . unless the FAA’s mandate has
been overridden by a contrary congressional
command[,]’’ the Supreme Court concluded that ‘‘[n]o
contrary congressional command requires us to reject
the waiver of class arbitration here . . . [as] the antitrust
laws do not guarantee an affordable procedural path to
the vindication of every claim . . . [and] do not evince
an intention to preclude a waiver of class-action proce-
dure.’’21 The Supreme Court rejected plaintiffs’ invoca-
tion of the judge-made ‘‘effective vindication’’ excep-
tion to the FAA, which plaintiffs argued ‘‘allow[ed]
courts to invalidate agreements that prevent the ‘effec-
tive vindication’ of a federal statutory right.’’22 The Su-
preme Court held that the effective vindication excep-
tion did not invalidate the class arbitration waiver, be-
cause ‘‘the fact that it is not worth the expense involved
in proving a statutory remedy does not constitute the
elimination of the right to pursue that remedy.’’23

With the U.S. Supreme Court’s demonstrated interest
in issues related to class action waivers, it seems likely
that the law on the arbitrability of class claims generally
and the enforceability of class action waivers, in par-
ticular, will continue to evolve.

FINRA Rules on Class Actions and Waivers
FINRA has two primary rules that govern the arbitra-

bility of class action claims. First, Rule 12204 of FIN-
RA’s Code of Arbitration Procedure for Customer Dis-
putes (‘‘Rule 12204’’) bars FINRA arbitration panels
from hearing class action claims.24 Under Rule 12204,
FINRA panels must refuse to hear even claims that are
based upon the same facts and law and involve the
same defendants as in a court-certified class action, pu-
tative class action, or a class arbitration brought in an-
other forum – unless the claimant establishes that he or
she will not participate in, or has already opted out of,
the other class action.25

Second, Rule 2268 of the FINRA Manual (‘‘Rule
2268’’) sets forth requirements for the predispute arbi-
tration agreements used by its member firms with their
customers. Under Rule 2268(f), members must incorpo-
rate certain language into their predispute arbitration
agreements acknowledging that they may not enforce
an arbitration agreement against a member of a class
action or putative class action while the class action re-
mains viable.26 Similarly, Rule 2268(d)(3) prohibits
members from imposing limits on the ability of a party
to file a claim in court – such as a judicial class action –
if the rules of the forum where the claim might other-
wise be filed ‘‘permit’’ filing in court.27

These rules work in concert with each other, as
FINRA Rule 2268(d)(1) prohibits ‘‘any condition’’ in a
predispute arbitration agreement that ‘‘limits or contra-
dicts’’ other FINRA rules.28 Taken together, a plain
reading of Rule 12204 and Rule 2268 supports a conclu-
sion that member firms may not insert class action
waivers into their predispute arbitration agreements,
but must preserve the right of parties to bring class ac-
tion claims in court.29

Application of FINRA Rules to Class Action
Waivers

A. FINRA Decision Allows Broker-Dealers to In-
clude Class Action Waivers in Form Agreements

After Concepcion was decided, a number of compa-
nies inserted class action waivers into their form client
agreements. The brokerage firm Charles Schwab & Co.
Inc. (‘‘Charles Schwab’’) inserted such a provision into
its customer account agreements in September 2011,
which required customers to ‘‘waive any right to bring
a class action, or any type of representative action’’
against Charles Schwab or any related third party ‘‘in
court.’’30

In February 2012, FINRA’s Department of Enforce-
ment filed a disciplinary action against Charles
Schwab. The Complaint alleged that certain clauses in
Charles Schwab’s form agreements with its customers
violated FINRA rules, including the provision requiring
all customers to waive the right to bring class action

stand, regardless of a court’s view of its (de)merits.’’ (internal
citations omitted)).

18 Id.
19 American Express Co. v. Italian Colors Restaurant, No.

12-133, slip op. at 1, 9 (June 20, 2013).
20 Id. at 2-3 (citing to In re American Express Merchants’

Litig., 554 F.3d 300, 315-16 (2d Cir. 2009) and In re American
Express Merchants’ Litig., 634 F.3d 187, 200 (2d Cir. 2011) (in-
ternal quotation marks omitted)).

21 Id. at 3-4 (internal citations and quotation marks omit-
ted).

22 Id. at 5.
23 Id. at 7 (emphasis in original).
24 Rule 12204(a).
25 Rule 12204(b).

26 Rule 2268(f) (requiring its members to include the fol-
lowing language, in relevant part, in their predispute arbitra-
tion agreements: ‘‘No person shall . . . seek to enforce any pre-
dispute arbitration agreement against any person who has ini-
tiated in court a putative class action; or who is a member of a
putative class who has not opted out of the class with respect
to any claims encompassed by the putative class action until:
(i) the class certification is denied; or (ii) the class is decerti-
fied; or (iii) the customer is excluded from the class by the
court. Such forbearance to enforce an agreement to arbitrate
shall not constitute a waiver of any rights under this agreement
except to the extent stated herein’’).

27 Rule 2268(d)(3).
28 Rule 2268(d)(1).
29 Indeed, this is precisely how the FINRA hearing panel in-

terpreted Rule 12204 and Rule 2268 in Dep’t of Enforcement v.
Charles Schwab & Co., Inc., discussed infra.

30 Dep’t of Enforcement v. Charles Schwab & Co., Inc., Dis-
ciplinary Proceeding No. 2011029760201 (FINRA OHO) (Opin-
ion Feb. 21, 2013), available at http://www.finra.org/web/
groups/industry/@ip/@enf/@ad/documents/industry/
p210893.pdf. The full text of Charles Schwab’s class action
waiver was recounted on page 19 of the FINRA hearing pan-
el’s opinion.
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lawsuits.31 Following motions for summary disposition,
the FINRA hearing panel held on February 21, 2013 that
Charles Schwab could include class action waivers in
their customer agreements.32 Although the panel con-
cluded that FINRA’s own rules prohibit member firms
from utilizing such contractual provisions, the panel
followed U.S. Supreme Court’s precedent in Concep-
cion and held that FINRA’s rules were preempted by
the FAA and, thus, unenforceable.

FINRA promptly appealed the decision to its internal
appeals board, the National Adjudicatory Council.
Thereafter, multiple consumer advocacy organizations
have filed amicus briefs in the appeal in support of FIN-
RA’s position, including the AARP, Public Investors Ar-
bitration Bar Association, and North American Securi-
ties Administrators Association (‘‘NASAA’’).33 The ap-
peal is currently pending.

B. Pressure from Congress, Regulatory and Con-
sumer Advocacy Groups to Prohibit Mandatory Arbi-
tration Agreements and Class Action Waivers

Following FINRA’s decision, a wide range of lawmak-
ers and regulatory and consumer advocacy organiza-
tions have publicly lobbied for a prohibition on manda-
tory arbitration agreements and class action waivers in
consumer contracts such as those used by broker-
dealers with their customers. The groups have em-
ployed a variety of methods in their effort to bar the use
of such provisions, including public petitions directed at
broker-dealers requesting voluntary changes to their
form client agreements, letter writing campaigns urging
the U.S. Securities and Exchange Commission (the
‘‘SEC’’) to use its rulemaking authority to prohibit such
provisions, and proposed legislation to the same effect.

1. Public Citizen’s Campaign Against Mandatory Ar-
bitration Agreements

Last year, Public Citizen – a national consumer advo-
cacy organization – created a website seeking to ‘‘ex-
pose corporations’’ that put mandatory arbitration
clauses into their agreements with customers.34 Titled
the ‘‘Forced Arbitration Rogues Gallery,’’ the website
lists a variety of broker-dealers, investment advisors,
and other corporations that have inserted mandatory
arbitration clauses into their agreements. Following
FINRA’s decision allowing broker-dealers to include
class action waivers in form client agreements, Public
Citizen went a step further by publishing a petition de-
manding that Charles Schwab remove such waivers

from their contracts.35 To date, the petition has received
more than 17,000 signatures via the Internet.

2. Members of Congress, Regulatory, and Consumer
Advocacy Groups Urge the SEC to Prohibit Mandatory
Arbitration Agreements and Class Action Waivers

On April 30, 2013, 37 members of Congress wrote to
Chairperson Mary Jo White of the SEC to express their
‘‘strong belief’’ that the SEC should take action ‘‘to pro-
tect the investing public and prevent further abuse of
forced arbitration contracts.’’36 Spearheaded by Sena-
tor Al Franken (D-Minn.), key signatories to the letter
include Sherrod Brown (D-Ohio), Elizabeth Warren (D-
Mass.), Jeff Merkley (D-Ore.), and Robert Menendez
(D-N.J.) of the Senate Committee on Banking, Housing,
and Urban Affairs, as well as Melvin Watt (D-N.C.) and
Gwen Moore (D-Wisc.) of the House Committee on Fi-
nancial Services, which have jurisdiction over matters
related to banking, financial markets, and securities in
Congress.37

Due to purported ‘‘dangers posed by widespread
forced arbitration’’ and ‘‘further attempts to erode in-
vestor rights’’ by broker-dealers that have inserted class
action waivers into their customer agreements, the law-
makers argued that investors should be given the
choice of whether to arbitrate disputes and should not
be precluded from bringing class actions due to ‘‘con-
tractual fine print[.]’’ The letter asked the SEC to exer-
cise its authority under Section 921 of the Dodd-Frank
Wall Street Reform and Consumer Protection Act
(‘‘Dodd-Frank’’) to prohibit the use of mandatory arbi-
tration provisions, including class waivers, in customer
contracts and to track how many brokerage firms insert
such provisions into contracts.

Subsequently, a number of regulatory and consumer
advocacy groups wrote letters to Chairperson White
supporting similar prohibitions on the use of mandatory
arbitration contracts and class waivers. On May 2, 2013,
AARP, Citizen Works, the Consumer Federation of
America, and 13 other consumer advocacy organiza-
tions urged the SEC to restrict the use of mandatory
predispute arbitration provisions under Section 921 of
Dodd-Frank.38 Similarly, NASAA – a coalition of state
securities regulators – wrote to Chairperson White on
May 3, 2013 regarding its ‘‘concern[s] with the use of
mandatory predispute arbitration clauses in the cus-
tomer contracts used by broker-dealers and investment
advisers.’’39 In the letter, NASAA argued that manda-

31 Id.
32 Id.
33 See, e.g., Amended Brief of Amici Curiae AARP, National

Consumer Law Center, and Public Justice, P.C. in Support of
Complainant (May 8, 2013), available at http://
publicjustice.net/sites/default/files/downloads/Department -of-
Enforcement-v-Schwab-Amici-Brief-of-AARP-NCLC-Public-
Justice-8May2013.pdf; Amicus Curiae Brief of the North
American Securities Administrators Association, Inc. (May 8,
2013), available at http://www.nasaa.org/wp-content/uploads/
2013/05/Amicus-Curiae_Schwab.pdf;.Amicus Curiae Brief of
Public Investors Arbitration Bar Association in Support of FIN-
RA’s Dep’t of Enforcement, available at http://piaba.org/
system/files/pdfs/Department%20of%20Enforcement%20vs%
20Charles%20Schwab%20and%20Company,%20Inc.,%
20PIABA%20Amicus%20(May%207,%202013).pdf.

34 See Forced Arbitration Rogues Gallery, PUBLIC CITIZEN,
http://www.citizen.org/Page.aspx?pid=5277 (last visited June
4, 2013).

35 Stand up to Chuck: Demand that Charles Schwab Corpo-
ration Stop Denying Its Customers’ Rights, PUBLIC CITIZEN,
http://action.citizen.org/p/dia/action/public/?action_
KEY=12178 (last visited June 4, 2013).

36 Letter from A. Franken, et al., to Mary Jo White, Chair-
person, U.S. Securities & Exchange Commission (Apr. 30,
2013), available at http://www.franken.senate.gov/?p=hot_
topic&id=2381.

37 Committee Information, United States Senate Committee
on Banking, Housing, & Urban Affairs, http://
www.banking.senate.gov/public/index.cfm?
FuseAction=CommitteeInformation.Home (last visited June 6,
2013).

38 Letter from AARP, et al., to Mary Jo White, Chairperson,
U.S. Securities & Exchange Commission (May 2, 2013), avail-
able at http://www.citizen.org/documents/groups-sec-letter-
forced-arbitration-dodd-frank-section-921.pdf.

39 Letter from A. Heath Abshure, President, North Ameri-
can Securities Administrators Association, to Mary Jo White,
Chairperson, U.S. Securities & Exchange Commission 1 (May
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tory predispute arbitration clauses are ‘‘harmful to in-
vestors’’ and that class action waivers in particular have
‘‘pernicious effects’’ because ‘‘[j]udicial class action liti-
gation in securities disputes serves an important role in
the promotion of investor protection and judicial effi-
ciency.’’ Like the AARP letter, NASAA urged the SEC to
use its authority under Section 921 of Dodd-Frank to
ban mandatory pre-dispute arbitration agreements.40

3. Introduction of the Arbitration Fairness Act of
2013 in Congress

On May 7, 2013, Senator Franken and Representative
Henry Johnson, Jr. (D-Ga.) introduced the Arbitration
Fairness Act of 2013 in the Senate and House of Repre-
sentatives respectively.41 Finding that ‘‘[m]ost consum-
ers . . . have little or no meaningful choice whether to
submit their claims to arbitration[,]’’ the proposed leg-
islation would render predispute arbitration agree-
ments, including class action waivers, unenforceable in
the context of consumer disputes.42 As the proposed
legislation defines ‘‘consumer dispute’’ to include dis-
putes over ‘‘services relating to securities and other in-
vestments,’’ the legislation – if passed – would affect
broker-dealers,municipal securities dealers, investment
advisers, and other companies that commonly have cus-
tomers sign agreements containing such provisions.43

The bills are currently in the Senate and House Judi-
ciary Committees.

4. Charles Schwab Voluntarily Decides to Eliminate
Class Action Waivers Pending More Guidance from
Courts and Regulators

In the face of this pressure from lawmakers, regula-
tory and consumer advocacy groups and amidst the un-
certainty regarding the continued viability of class ac-
tion waivers, Charles Schwab announced that it was
voluntarily eliminating class action waivers in disputes
related to events on or after May 15, 2013.44 While reaf-
firming the company’s position that ‘‘dispute resolution
is best handled via . . . arbitration,’’ Charles Schwab
noted that it elected to remove such contractual lan-
guage from its client arbitration contracts pending
more guidance from the courts and regulators. In the
statement, Charles Schwab stated that it will continue
its existing policy of paying the arbitration fees for any
client who pursues an arbitration claim under $25,000
against the company.

Possible Outcomes
Despite the U.S. Supreme Court’s tacit holding in

Concepcion and American Express that class action
waivers in arbitration agreements are permissible un-
der the FAA, class action waivers will continue to be
analyzed in the context in which the waiver occurs. As
set forth in more detail below, the permissibility of class

action waivers are currently being considered by a
number of different entities, including FINRA’s Na-
tional Adjudicatory Council, the SEC, and Congress.

A. The National Adjudicatory Council Could Re-
verse the FINRA Panel Decision and Ban Class Action
Waivers

The FINRA panel decision allowing broker-dealers to
include class action waivers in their customer agree-
ments is currently being appealed by the FINRA De-
partment of Enforcement. Although FINRA and Charles
Schwab’s briefs in the appeal are confidential, multiple
consumer advocacy organizations have released amicus
briefs filed in support of FINRA’s position.45 The am-
icus briefs argue, for example, that FINRA’s hearing
panel erred because FINRA is required to enforce its
rules under Section 19(h) of the 1934 Securities Ex-
change Act and FINRA’s own membership agreement
with Charles Schwab.46 If swayed by such arguments,
the National Adjudicatory Council could reverse the un-
derlying FINRA panel decision and hold that member
firms are prohibited from inserting class action waivers
in their customer agreements – notwithstanding the
preemption principles discussed in Concepcion and its
progeny.

B. The SEC Could Prohibit Mandatory Arbitration
Agreements and Class Action Waivers under Section
921 of Dodd-Frank

The SEC is empowered with rulemaking authority
under Section 921 of Dodd-Frank to prohibit or restrict
broker-dealers, municipal securities dealers, and invest-
ment advisers from inserting mandatory predispute ar-
bitration clauses such as class action waivers into form
client agreements. Although Dodd-Frank was signed
into law nearly three years ago, the SEC has yet to is-
sue any rules under Section 921. However, this issue is
likely on the SEC’s radar. In addition to the letters sent
to Chairperson White by members of Congress, NA-
SAA, and other consumer advocacy groups referenced
above, the SEC has received more than 20 comments on
this issue over the past three years – many of which
urge the SEC to prohibit mandatory predispute arbitra-
tion agreements.47 The SEC’s website currently lists is-

3, 2013), available at http://www.nasaa.org/wp-content/
uploads/2011/07/NASAA-Letter-to-SEC-on-Arbitration-and-
Class-Action-Waivers.pdf.

40 Id. at 1, 3-4.
41 See S. 878, 113th Cong. (2013); H.R. 1844, 113th Cong.

(2013).
42 Id. at § 402(a).
43 Id. at § 401(3).
44 Brett Philbin, Schwab Eliminates Class-Action Waiver

Requirement for Clients, WALL ST. J. (May 17, 2013), available
at http://online.wsj.com/article/
SB10001424127887323582904578488751635885808.html.

45 See, e.g., Amended Brief of Amici Curiae AARP, National
Consumer Law Center, and Public Justice, P.C,; Amicus Cur-
iae Brief of the North American Securities Administrators As-
sociation, Inc.; and Amicus Curiae Brief of Public Investors Ar-
bitration Bar Association, discussed supra.

46 See Amicus Curiae Brief of the North American Securi-
ties Administrators Association, Inc., supra.

47 See Pre-Dispute Arbitration: Title IX Provisions of the
Dodd-Frank Wall Street Reform and Consumer Protection Act,
U.S. SEC. & EXCH. COMM’N, http://www.sec.gov/comments/df-
title-ix/pre-dispute-arbitration/pre-dispute-arbitration.shtml
(last visited June 7, 2013) (collecting submitted comments and
meetings with SEC officials); see, e.g., Letter from William F.
Galvin, Secretary of the Commonwealth, Commonwealth of
Massachusetts, to Elisse B. Walter, Chairman, U.S. Securities
and Exchange Commission (Feb. 12, 2013), available at http://
www.sec.gov/comments/df-title-ix/pre-dispute-arbitration/
predisputearbitration-20.pdf; Letter from Constantine N. Kat-
soris, Chairman, Securities Industry Conference on Arbitra-
tion, to Elizabeth M. Murphy, Secretary, U.S. Securities &
Exchange Commission (Mar. 28, 2012), available at http://
www.sec.gov/comments/df-title-ix/pre-dispute-arbitration/
predisputearbitration-19.pdf; Letter from Peter J. Mougey,
President, Public Investors Arbitration Bar Associatio, to Eliza-
beth M. Murphy, Secretary, U.S. Securities & Exchange Com-
mission (Dec. 3, 2010), available at http://www.sec.gov/
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suing rules pursuant to Section 921 as ‘‘pending ac-
tion.’’48

C. Congress Could Bar Mandatory Arbitration
Agreements and Class Action Waivers

Congress could pass the proposed legislation entitled
the 2013 Arbitration Fairness Act, which would render
predispute arbitration agreements such as class action
waivers unenforceable in the context of consumer dis-
putes such as those between broker-dealers and their
customers. While the 2013 Arbitration Fairness Act has
been referred to the Senate and House Judiciary Com-
mittees, it appears unlikely that the proposed legislation
will become law. The legislation has been introduced
multiple times in recent years, but stalled in committee.

Conclusion
In light of Concepcion , American Express, and the

FINRA panel decision in favor of Charles Schwab, reg-
istered broker-dealers and advisers should consult with
counsel to review their existing customer agreements
and determine whether to add (or remove) arbitration
provisions precluding customers/investors from bring-
ing a claim on a class-wide basis. While inserting class
action waivers into customer agreements may lead to
negative press, companies may find that the benefits of
avoiding judicial class actions outweigh any potential
drawbacks. Moreover, as FINRA’s Department of En-
forcement has shown a willingness to file disciplinary

actions against companies whose customer agreements
contradict FINRA’s rules, companies should confirm
that their customer agreements do not contain provi-
sions that limit or contradict the rules of self-regulatory
organizations like FINRA.

Nevertheless, the future viability of class action waiv-
ers is unclear at this juncture due to widespread lobby-
ing efforts by members of Congress, regulators, and
consumer advocacy organizations to prohibit manda-
tory predispute arbitration agreements and class action
waivers. While such provisions may continue to be valid
and enforceable until the National Adjudicatory Coun-
cil, the SEC, Congress, or another authority issues a
contrary rule, the amount of public interest generated
by this issue may cause officials to take a closer look at
the enforceability of class action waivers.

If an authority issues a rule prohibiting or limiting the
use of mandatory predispute arbitration agreements
and/or class action waivers, this would have a profound
impact on broker-dealers, municipal securities dealers,
investment advisers, and other companies that com-
monly have customers sign agreements containing such
provisions. In the short term, companies would have to
engage counsel to review and amend their customer
agreements in order to comply with the rule. Once com-
pleted, companies would have to ensure that the revised
agreements are distributed to their customers. More-
over, companies would have to reassess their defense
strategy for customer disputes going forward. A rule
prohibiting mandatory predispute arbitration agree-
ments and/or class action waivers could have the effect
of sending a large number of cases to court rather than
an arbitral forum such as FINRA, which would likely
have the effect of increasing defense costs and the
length of time to decision for such cases.

comments/df-title-ix/pre-dispute-arbitration/
predisputearbitration-11.pdf.

48 Implementing Dodd-Frank Wall Street Reform and Con-
sumer Protection Act – Pending Action, U.S. SEC. & EXCH.
COMM’N (May 2, 2013), http://www.sec.gov/spotlight/dodd-
frank/dfactivity-upcoming.shtml.
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