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S H O R T- S W I N G P R O F I T S

The U.S. Supreme Court Rejects a Broad Tolling Approach
To the Statute of Limitations for Section 16(b) Claims

BY WILLIAM F. SULLIVAN, HOWARD M. PRIVETTE,
D. SCOTT CARLTON, AND MICHELLE R. HULL

I n Credit Suisse Sec. (USA) LLC v. Simmonds,1 the
United States Supreme Court addressed the statute
of limitations applicable to claims under Section

16(b) of the Securities Exchange Act of 1934 (the ‘‘Ex-
change Act’’). Section 16(b) allows claims to be made
on behalf of an issuer of securities to recover ‘‘short-
swing’’ trading profits from certain enumerated ‘‘insid-
ers.’’

With Chief Justice John Roberts not participating in
the case, Justice Antonin Scalia wrote the opinion for
an 8-0 Court. In that opinion, the Court declared that
the two-year statutory period for bringing claims under
Section 16(b) is not tolled until insiders publicly dis-
close their trades by filing Form 4 statements with the
SEC, as required under Section 16(a). However, the
Court was divided 4-4 on the question of whether the
two-year period should act as a statute of repose that is
not subject to any tolling whatsoever.

This unusual ‘‘split decision’’ serves to narrow the
window for bringing Section 16(b) claims, leaves open
the possibility of even greater restrictions in the future,
and provides potentially significant guidance for the in-
terpretation of limitations periods for securities claims
generally.

Case Background
Simmonds involves allegations of ‘‘short-swing’’

profits occurring in the 1990s, a decade which wit-
nessed intense investor interest in high technology and
Internet-related stocks. In this ‘‘bubble’’ market, many
companies sought to raise capital by selling shares to
the public, and hired investment banks to underwrite
initial public offerings (IPOs). Starting in January 2001,
over one thousand securities class actions were filed in
the U.S. District Court for the Southern District of New
York against the IPO underwriters in connection with

1 No. 10-1261, BL 73954 (U.S. Mar. 26, 2012).
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more than three hundred IPOs of the late 1990s. All of
the actions were transferred to a single judge and con-
solidated. See In re Initial Pub. Offering Sec. Litig., 241
F. Supp. 2d 281, 293-94 (S.D.N.Y. 2003).

The plaintiff in the case before the Supreme Court,
Vanessa Simmonds, acquired her shares in 2007, and
soon after filed a series of lawsuits alleging that the un-
derwriters of 54 ‘‘dot-com’’ IPOs manipulated stock
prices using short-swing transactions in violation of
Section 16(b). These complaints were based on the
same factual allegations of wrongdoing that had been
made years before by private plaintiffs in the IPO class
actions and by the SEC in various enforcement actions.
However, the Simmonds complaints represented the
first time that a shareholder characterized the alleged
wrongdoing as violations of Section 16(b). Simmonds
argued that the underwriters were subject to Section
16(a)’s disclosure requirements with respect to their
trading in IPO stocks, and that their failure to file the
necessary reports with the SEC tolled the limitations
periods for the underlying Section 16(b) claims.

Section 16(a) instructs that anyone who directly or
indirectly owns more than 10% of any equity security
(subject to certain exemptions), or who is an officer or
director of the issuer of such a security, must file state-
ments with the SEC disclosing that person’s beneficial
ownership. These ‘‘insiders’’ must thereafter continue
to file disclosures on Form 4 to reflect changes in their
ownership. Section 16(b) establishes a private cause of
action against such corporate insiders who realize prof-
its from the purchase and sale, or sale and purchase, of
the corporation’s securities within any six-month pe-
riod (i.e., ‘‘short-swing’’ profits). The statute is a pro-
phylactic rule that imposes a form of strict liability by
requiring insiders to disgorge profits even if they were
not trading on inside information. However, Section
16(b) states that ‘‘no such suit shall be brought more
than two years after the date such profit was realized.’’

In the Simmonds case, the district court granted the
underwriter defendants’ motions to dismiss the com-
plaints because ‘‘all of the facts giving rise to Ms. Sim-
monds’ complaint against the [u]nderwriter
[d]efendants were known to the shareholders of the
[i]ssuer [d]efendants for at least five years before these
cases were filed.’’ In re Section 16(b) Litig., 602
F. Supp. 2d 1202, 1217 (W.D. Wash. 2009). Relying on
a case it decided in 1981, however, the Ninth Circuit re-
versed the decision of the district court, holding that
Section 16(b)’s two-year limitations period ‘‘is tolled
until the insider discloses his transactions in a Section
16(a) filing, regardless of whether the plaintiff knew or
should have known of the conduct at issue.’’ Simmonds
v. Credit Suisse Sec. (USA) LLC, 638 F.3d 1072, 1095
(9th Cir. 2011) (citing Whittaker v. Whittaker, 639 F.2d
516 (9th Cir. 1981)).

Competing Approaches Leading up to the Supreme
Court’s review of the issue in Simmonds, there had
been three competing interpretations of Section 16(b)’s
limitations period: (1) a ‘‘strict’’ approach under which
the statute is treated as a statute of repose – a firm bar
that is not subject to tolling; (2) a ‘‘notice’’ or ‘‘discov-
ery’’ approach under which the time period is tolled un-
til there was sufficient information to put plaintiff on
notice of a potential Section 16(b) claim; and, (3) a ‘‘dis-
closure’’ approach under which the time period is tolled
until the insider discloses the transactions at issue in

mandatory 16(a) reports, regardless of whether the
plaintiff knew or should have known of the conduct at
issue. In contrast to the Ninth Circuit’s ‘‘disclosure’’ ap-
proach, for example, the Second Circuit adopted what
it called an ‘‘actual notice’’ rule, by which the two-year
period is tolled ‘‘until the claimant or (depending on the
circumstances) the company gets actual notice that a
person subject to Section 16(a) has realized specific
short-swing profits that are worth pursuing.’’ Litzler v.
CC Investments, L.D.C., 362 F.3d 203, 208 (2004).

In Simmonds, the underwriter defendants pressed
the Court to adopt the ‘‘strict’’ approach, arguing that
the interpretation of Section 16(b) as a statute of repose
would be consistent with the other provisions of the Ex-
change Act. For instance, Congress provided a statute
of repose for certain fraud-based claims, such as Sec-
tions 9(e), Section 10(b), and Section 18(c). Pointing to
language from one of the Supreme Court’s own prior
opinions, the underwriter defendants argued that the
statute of limitations period should be read as a statute
of repose that cannot be tolled. See Lampf, Pleva Lip-
kind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 360
n.5 (1991). In that case, addressing the statute of limita-
tions under Section 10(b), the Court had compared Sec-
tion 16(b) to Section 10(b), asserting that Section 16(b)
‘‘set[] a 2-year rather than a 3-year period of repose.’’
Id. Thus, the underwriter defendants argued in Sim-
monds – consistent with the Court’s opinion in Lampf –
that it would be anomalous for Congress not to have
created a statute of repose for a strict liability cause of
action under Section 16(b) like it had for a fraud-based
claim like that under Section 10(b).

Decision Rooted in Statutory Language
Consistent with the Supreme Court’s recent trend of

strictly interpreting statutes defining the scope of pri-
vate rights of action under the federal securities laws,
the Court quickly dismissed the broad ‘‘disclosure’’ ap-
proach adopted by the Ninth Circuit. Its opinion is
rooted in the plain statutory language of Section 16,
which simply states that ‘‘[t]he 2-year clock starts from
‘the date such [short-swing] profit was realized.’ ’’ The
Court reasoned that ‘‘Congress could have very easily
provided that ‘no such suit shall be brought more than
two years after the filing of a statement under subsec-
tion (a)(2)(C).’ But it did not.’’ Thus, the Court found
that, even assuming that the two-year period can be ex-
tended, ‘‘[t]he text of § 16 simply does not support the
[Ninth Circuit’s] Whittaker rule.’’

While the eight members of the Court considering the
case were unanimous in rejecting the Ninth Circuit’s
approach, the Court was divided equally on whether to
adopt the underwriters’ ‘‘strict’’ approach and decide
that Section 16(b) establishes a two-year statue of re-
pose. So constrained, the Court affirmed, ‘‘without pre-
cedential effect,’’ the Ninth Circuit’s rejection of the un-
derwriters’ contention that Section 16(b) establishes a
statute of repose.

Under these unusual circumstances, the Court re-
manded the case back to the Ninth Circuit simply to
‘‘consider how the usual rules of equitable tolling apply
to the facts of this case.’’ In so doing, the Court noted
that the Ninth Circuit’s prior Whittaker rule was ‘‘com-
pletely divorced from long-settled equitable tolling prin-
ciples.’’ The Court explained that, under such prin-
ciples, a litigant must prove two elements to benefit
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from tolling: (1) that he has been pursuing his rights
diligently and (2) that some extraordinary circum-
stances stood in his way of making the claim. As articu-
lated in a footnote, the Court also rejected the Second
Circuit’s rule that tolling can continue until a Section
16(b) plaintiff has actual notice of short-swing profits
that are worth pursuing.

Significance of Simmonds Simmonds has potentially
broad significance for future Section 16(b) litigants,
and may also be instructive in relation to claims
brought under other provisions of the federal securities
laws.

The Court’s interpretation of the Section 16(b) limita-
tions period certainly narrows the window for bringing
such claims within the Ninth Circuit.

By rejecting the Ninth Circuit’s prior ‘‘disclosure’’ ap-
proach, Section 16(b) claims are no longer subject to a
potentially indefinite tolling period based on the date
corporate insiders made their Section 16(a) disclosures
(if ever). The Court noted the potential for endless toll-
ing under such a scheme, because ‘‘the theory of § 16(b)
liability of underwriters is so novel that petitioners can
plausibly claim that they were not aware they were re-
quired to file a § 16(a) statement.’’ In a case where a
true corporate insider might have unknowingly failed to
file necessary Section 16(a) disclosures, a plaintiff
could strategically acquire the issuer’s shares years in
the future, purely for the purpose of making Section
16(b) claims.

However, the Court’s instruction to the Ninth Circuit
to apply traditional equitable tolling principles on re-
mand does not provide the final word on interpreting
the Section 16(b) limitations period.

First, even assuming that it agreed that the Section
16(b) period can be equitably tolled, a lower court
would be required to determine whether the plaintiff
had sufficient notice of the facts constituting the claim.
Because Section 16(b) claims are brought by either the
issuer of securities or by a holder of the issuer’s securi-

ties on behalf of the issuer, the knowledge of the issuer
would be the appropriate benchmark for making this
determination. Presumably, the issuer would have
greater knowledge about the trading activities of the is-
suer’s corporate insiders that a mere holder of the secu-
rities. Accordingly, future resolution of this issue may
limit the ability of non-issuer plaintiffs to toll their Sec-
tion 16(b) claims.

Second, although the Court was unable to reach the
question of whether Section 16(b) is a statute of repose
immune to tolling, the Court did not foreclose the lower
courts from reaching that conclusion. Indeed, the Court
expressly recognized that, if Section 16(b) is subject to
a statute of repose, no tolling would be permitted. So,
rather than deciding to apply traditional principles of
equitable tolling on a case-by-case basis, a lower court
may instead conclusively decide that Section 16(b) sets
forth a firm statute of repose that is not subject to any
equitable tolling at all.

By clearly stating that statutes of repose are not sub-
ject to tolling, the Court’s opinion in Simmonds may be
extended to limitations periods under other statutes.
For example, defendants may use Simmonds to argue
that other federal securities claims, such as under Sec-
tions 11 and 12 of the Securities Act of 1933, are not
subject to tolling. Prior to Simmonds, a number of dis-
trict courts and the Tenth Circuit held that American
Pipe class action tolling is a form of ‘‘legal/statutory’’
tolling that can extend the statute of repose under the
Securities Act. Simmonds, however, disposes of any
distinction between ‘‘equitable vs. legal tolling,’’ there-
fore undermining the application of American Pipe
class action tolling to statutes of repose.

In sum, Simmonds is an instructive, yet incomplete
decision that leaves to the lower courts the task of iron-
ing out several unresolved issues. Nevertheless, defen-
dants should be able to effectively use Simmonds as the
basis in arguing for a very limited tolling doctrine un-
der Section 16(b) and other statutory limitation periods.
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