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Dodd-Frank Act Three Years Later … Still A Work 
In Progress 
BY THE GLOBAL BANKING AND PAYMENT SYSTEMS GROUP 

As the landmark Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”) 
passed its third anniversary on July 21, 2013, only 40% of the approximately 400 required rules have 
been finalized.1 Owing to the complexity and challenges presented by many of the required 
rulemakings, regulators have missed over 60% of the statutory deadlines for finalizing rules required 
by the Dodd-Frank Act.2 More significantly, three years later, members of the U.S. Congress continue 
to propose legislation to address a wide range of issues related to the financial crisis, including reform 
of government sponsored enterprises (“GSEs”), additional measures designed to address continuing 
concerns by some regarding the government’s “too big to fail” policies, reinstatement of the 
Glass-Steagall Act, and permitting new exemptions from the Dodd-Frank Act for community banks, 
just to name a few. Thus, while the Dodd-Frank Act has been the law of the land for three years, there 
continues to be a lack of consensus among lawmakers regarding the direction of financial reform and 
whether Dodd-Frank sufficiently addresses such issues, and whether additional legislation is needed. 
Given the lack of a meaningful consensus on the issues among lawmakers, there will continue to be 
regulatory uncertainty. Further, the Dodd-Frank provisions not yet implemented will likely require 
significant compromise of strongly differing views, and thus, increase the likelihood of complexity and 
additional compliance burdens. 

The following, while by no means exhaustive of the remaining issues related to the Dodd-Frank Act, 
analyzes the major Dodd-Frank provisions that remain unresolved. These include the Volcker Rule, 
Qualified Residential Mortgage Rules, Foreign Bank Supervision Rules, Orderly Liquidation Authority 
Rules, Prudential Supervision Rules, Mortgage Disclosure Rules: TILA/RESPA, GSE Reform, “Too Big To 
Fail” Policies, the Industrial Loan Company Moratorium, and Liquidity Standards. The following 
discussion of these and other outstanding Dodd-Frank provisions addresses the issues, timing, and 
potential challenges with implementation of final regulations to complete the reforms required by the 
Dodd-Frank Act. 

I. The Volcker Rule 

A. Dodd-Frank Provision 

Section 619 of the Dodd-Frank Act, commonly referred to as the “Volcker Rule,” includes two main 
restrictions. First, it prohibits insured depository institutions, bank holding companies (“BHCs”), and 
their subsidiaries or affiliates (collectively referred to as “banking entities” under Section 619) from 
engaging in proprietary trading of any security, derivative, and certain other financial instruments for 
a banking entity’s own account, subject to certain exemptions.3 Second, Section 619 prohibits a 
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banking entity from owning, sponsoring, or having certain relationships with, a hedge fund or private 
equity fund, also subject to certain exemptions. 4 

While the Volcker Rule contains various exemptions for transactions or activities that are not subject 
to the statute’s restrictions and prohibitions, even if a transaction or activity is exempt, it is 
nonetheless prohibited if it would involve or result in a material conflict of interest between the 
banking entity and its clients, customers, or counterparties, or result in a material exposure to high-
risk assets or trading strategies.5 Similarly, an exempt transaction or activity is nonetheless prohibited 
if it would pose a threat to the safety and soundness of the banking entity or to the financial stability 
of the United States.6 

Transactions in certain instruments, including obligations of the U.S. government or a U.S. 
government agency, the GSEs, and state and local governments, are exempt from the Volcker Rule’s 
prohibitions.7 Consistent with the statute, other exempt activities include market-making, 
underwriting, and risk-mitigating hedging activities.8 The statute also permits banking entities to 
organize, offer, and invest in a hedge fund or private equity fund subject to a number of conditions.9 

Section 989(b) of the Dodd-Frank Act requires the Comptroller General of the United States (“GAO”) 
to study the risks and conflicts of proprietary trading by covered entities, which study was intended to 
assist the agencies implementing the Volcker Rule (including the Board of Governors of the Federal 
Reserve System (“FRB”), the Office of the Comptroller of the Currency (“OCC”), the Federal Deposit 
Insurance Corporation (“FDIC”), the Securities and Exchange Commission (“SEC”), and the 
Commodity Futures Trading Commission (“CFTC”), collectively the “Volcker Rule Agencies”) in 
developing regulations to implement Section 619. In preparing the study, the GAO was directed to 
evaluate various issues, including but not limited to, whether proprietary trading presents a material 
systemic risk to the stability of the U.S. financial system and, if so, the costs and benefits of options 
for mitigating such systemic risk.10 In July 2011, the GAO issued its report11 finding, in sum, that 
proprietary trading activities of banking entities vary greatly, and regulators charged with 
implementing Section 619 have incomplete information on the number and nature of (i) trading desks 
where proprietary trading could be occurring, or (ii) firms’ hedge fund and private equity fund 
investment activities. Due to the lack of comprehensive information, the Volcker Rule Agencies risk 
not being able effectively to implement the restrictions and prohibitions of Section 619. The GAO 
Proprietary Trading Report recommended that the Chairperson of Financial Stability Oversight Council 
(“FSOC”) direct the Office of Financial Research, or work with the staffs of the various agencies, to 
collect and review more comprehensive information on the nature and volume of activities that could 
potentially be covered by Section 619, in order to be fully equipped to monitor compliance with the 
Volcker Rule restrictions when implemented. 

B. Current Status 

In October 2011, the Volcker Rule Agencies (excluding the CFTC) issued a joint proposed rule 
implementing Section 619.12 Among other things, the proposed rule would require banking entities 
that engage in exempt activities to establish an internal compliance program designed to ensure and 
monitor compliance with the statute’s prohibitions and restrictions, and implementing regulations. 
Additionally, the proposed rule provided commentary intended to assist banking entities in 
distinguishing permitted market making-related activities from prohibited proprietary trading 
activities. To date, the Volcker Rule Agencies have not issued a final rule. 
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Section 619(c)(2) provides that an entity subject to the Volcker Rule must bring its activities and 
investments into compliance with the rule’s requirements not later than two years after the effective 
date of Section 619, which is the earlier of either 12 months after issuance of final rules by the Volcker 
Rule Agencies, or July 21, 2012.13 The FRB is authorized, by regulation or order, to extend the two-
year statutory conformance period for no more than one year at a time, up to a maximum aggregate 
of three years.14 In February 2011, the FRB published a final rule to implement the conformance 
period provisions of the Volcker Rule. 15 

Given that, to date, the Volcker Rule Agencies have not issued final rules implementing Section 619, 
the restrictions and prohibitions of Section 619 became effective for all banking entities on July 21, 
2012 by operation of law. Accordingly, the current status of the Volcker Rule is that the law is 
currently in effect, and covered entities are presently operating under the two-year conformance 
period that expires July 21, 2014, unless the conformance deadline is extended by the FRB. 

C. Considerations 

After issuing the conformance period final rule in February 2011, the FRB received a number of 
requests for clarification of the manner in which the conformance period would apply to various 
activities and investments covered by the requirements of Section 619. On April 19, 2012, the FRB 
issued a statement clarifying that an entity covered by Section 619 has the full two-year period 
provided by the statute to conform its activities and investments, unless the FRB extends the 
conformance period.16 As noted in the guidance: 

the [FRB] confirms that banking entities by statute have two years 
from July 21, 2012, to conform all of their activities and investments 
to section 619, unless that period is extended by the [FRB]… During 
the conformance period, every banking entity that engages in an 
activity or holds an investment covered by [the rule’s restrictions or 
prohibitions] is expected to engage in good-faith efforts, appropriate 
for its activities and investments, which will result in the conformance 
of all of its activities and investments to the requirements of [the 
Volcker Rule] by no later than the end of the conformance period. This 
includes evaluating the extent to which the banking entity is engaged 
in activities and investments that are covered by [the Volcker Rule], as 
well as developing and implementing a conformance plan that is as 
specific as possible about how the banking entity will fully conform all 
of its covered activities and investments with [the Volcker Rule] and 
any final implementing rules by July 21, 2014, unless that period is 
extended by the [FRB]. These good-faith efforts should take account of 
the statutory provisions in [the Volcker Rule] as they will apply to the 
activities and investments of the banking entity at the end of the 
conformance period as well as any applicable implementing rules 
adopted in final by the primary financial regulatory agency for the 
banking entity.17 

Accordingly, while banking entities may, during the conformance period and prior to July 21, 2014, 
continue to hold assets or engage in activities that are subject to the Volcker Rule, the FRB and other 
Volcker Rule Agencies expect to see banking entities take “good faith” actions that are consistent with 
preparations to divest of those assets or cease those activities once they become impermissible on 
July 21, 2014. For example, it would not seem to be a “good faith” act, but rather, an inconsistent act, 
for a covered banking entity to enter into, during the conformance period, a contract involving the 
performance of prohibited proprietary trading activities for the next ten years, which is unreasonable 
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given the current July 21, 2014 conformance period deadline and possibility of only three one-year 
extensions. 

At this time, it is unclear whether the FRB will extend the conformance period; therefore, it would be 
prudent for banking entities to operate under the assumption that the Volcker Rule restrictions and 
prohibitions will be effective July 21, 2014. 

II. Qualified Residential Mortgage Rules 

A. Dodd-Frank Act Provision 

Section 941 of the Dodd-Frank Act, which imposes risk retention requirements in connection with 
securitization transactions, is one of the most significant and controversial provisions of the Dodd-
Frank Act. The provision requires securitizers to retain “skin in the game” by increasing their 
continuing exposure to loans they originate, and seeks to correct perceived abuses in the 
securitization process by forcibly realigning market incentives and instilling greater discipline in the 
mortgage origination process. 

Section 941, codified as new Section 15G to the Securities Exchange Act of 1934, requires six Federal 
agencies – the U.S. Department of the Treasury, FRB, FDIC, SEC, Federal Housing Finance Agency, 
and Department of Housing and Urban Development (“HUD”) (collectively, the “QRM Agencies”) to 
jointly promulgate regulations requiring increased credit risk retention for securitizers of asset-backed 
securities and limiting the hedging or transferring of securitizers’ retained risk. Section 15G generally 
requires securitizers of asset-backed securities (“ABS”) to retain an unhedged five percent economic 
interest in the credit risk of securitized assets, but authorizes several exemptions from this general 
requirement. One exemption applies to securities collateralized by “qualified residential mortgages,” or 
QRMs, which must be underwritten pursuant to specific standards established by regulation. 

Relationship Between “Qualified Residential Mortgages” and “Qualified Mortgages” 

The Dodd-Frank Act does not define what is a “QRM,” but requires that the QRM Agencies define QRMs 
to be no broader than the definition of the phrase “Qualified Mortgage,” or “QM,” as determined by the 
Consumer Financial Protection Bureau (“CFPB”) as part of its ability-to-repay rule required by Sections 
1411 and 1412 of the Dodd-Frank Act.18 The CFPB’s QM rule, which implements in part the Truth in 
Lending Act,19 generally requires lenders to consider a borrower’s ability to repay a loan as part of its 
underwriting; however, a lender is entitled to a presumption that in making a QM, the lender satisfied 
its ability-to-repay requirements.20 

In January 2013, the CFPB promulgated its final rule defining what is a QM, which will take effect 
January 10, 2014.21 The rule provides a safe harbor for lenders making QMs that satisfy the statutory 
criteria. Pursuant to Section 1412, QMs do not include loans with negative amortization, interest-only 
payments, balloon payments, terms exceeding 30 years, or loans where the creditor does not verify 
income or assets. Additionally, a loan generally cannot be a QM if the points and fees paid by the 
consumer exceed three percent of the total loan amount, although certain “bona fide discount points” 
are excluded for prime loans. The rule provides guidance on the calculation of points and fees and 
thresholds for smaller loans.22 

The CFPB’s QM rule also establishes underwriting criteria for QMs, including a total debt-to-income 
ratio that is less than or equal to 43%. There is also a second, temporary category of QMs that will 
phase out over time and are designed to provide lenders with greater underwriting flexibility for a 
period of up to seven years.23 
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Proposed QRM Rule 

The Proposed QRM Rule issued by the six QRM Agencies in 2011 generally requires securitizers to 
retain a base interest of five percent of the aggregate credit risk of assets transferred, sold, or 
conveyed to a third party in an ABS issuance, unless an exemption from the risk retention 
requirements is available.24 A securitizer may satisfy its risk retention requirement through one of 
several options. 

The heart of the Proposed QRM Rule centers on its exemptions. These include the QRM exemption, 
which provides a complete exemption from the risk retention requirements for securitizations solely 
involving QRMs. The Proposed QRM Rule includes a restrictive definition of QRM, which is: 

 a closed-end first-lien mortgage; 

 used to purchase or refinance a one-to-four family property; 

 at least one unit of which is the principal dwelling of a borrower; and 

 the property is perfected in accordance with applicable law. 

QRMs exclude bridge loans, loans used to purchase time-share properties, and reverse mortgages, in 
part to limit the complexity of underwriting the QRM. 

There are additional eligibility requirements for QRMs, including that borrowers provide a cash down 
payment, obtain a qualifying appraisal, and that there be a maximum loan-to-value ratio of 80% for 
purchase mortgage transactions. The Proposed QRM Rule would apply several additional requirements 
for a securitization to qualify for the QRM exemption.25 

B. Current Status 

The final credit risk retention rule has been highly anticipated due to its potential to constitute one of 
the most sweeping and profound reforms required by the Dodd-Frank Act. Dodd-Frank required that 
the credit risk retention rule be finalized by April 17, 2011, and provides that the QRM rule will 
become effective one year after the publication of the final rule for residential mortgage backed 
securities, and two years after publication for other types of ABS. 

The Agencies issued a joint Notice of Proposed Rulemaking (“NPR”) to implement the QRM rule (i.e., 
Dodd-Frank Section 941) in March 2011; the comment period on the proposed rule closed August 1, 
2011. At a June 6, 2012 Senate Banking Committee Hearing,26 representatives from three of the QRM 
Agencies indicated that a final rule regarding QRMs would not be issued until after the CFPB’s QM rule. 
The CFPB issued its QM rule in January 2013 and amended the rule in June 2013. As of the date of 
this client alert, the FDIC website indicated that the QRM Agencies are getting ready to issue a Second 
NPR to Implement Section 941.27 For now, there is no further information on when a final QRM rule 
may be issued. 

Given the delay in promulgating a final rule, the QRM Agencies appear to be evaluating the potential 
burden that the QRM rule may impose on lenders and securitizers, which could have significant 
economic and policy implications for the U.S. housing market. There has been a high level of scrutiny 
by policymakers, the housing industry, and lenders surrounding the QRM and QM rules because of 
their potential to restrict access to affordable housing credit. In particular, there has been concern 
that the definition of QRM is too narrow, and lenders may be increasingly unwilling to make mortgages 
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that do not qualify as QMs and/or QRMs. Given the significant impact a final QRM rule will have on the 
mortgage lending and securitization markets, the industry will be carefully studying the Second NPR to 
determine the potential impact on housing credit of a final QRM rule. 

C. Considerations 

In preparation for the issuance of the Second NPR (and, eventually, a final QRM rule), mortgage loan 
originators and securitizers should solidify an action plan anticipating the implementation of the 
proposed credit risk retention provisions. We recommend that such action plan include a review of 
current underwriting, sales, and securitization practices and the wide range of regulatory implications 
in light of the proposed QRM standards. 

III. Prudential Supervision Rules 

A. Dodd-Frank Act Provision(s) 

Section 165 of the Dodd-Frank Act requires the FRB to establish prudential standards and reporting 
and disclosure requirements applicable to large, interconnected BHCs with total consolidated assets of 
$50 billion or more (“large BHCs”)28 and nonbank financial companies designated for FRB supervision 
by the FSOC (“designated SIFIs”).29 The standards and requirements are required to be more 
stringent than those applicable to other nonbank financial companies and BHCs that do not present 
similar risks to the financial stability of the United States, and to increase in stringency, as 
appropriate, in relation to certain characteristics of the affected company, including its size and 
complexity.30 Section 165(a)(2) allows for tailored application of the standards by the FRB, by 
differentiating among companies on an individual basis or by category, taking into consideration the 
companies’ capital structure, riskiness, complexity, financial activities, size, and any other risk-related 
factors deemed to be appropriate by the FRB.31 The FRB is authorized to adopt, pursuant to a 
recommendation by the FSOC, an asset threshold greater than $50 billion for the applicability of any 
particular standard.32 

In developing the required prudential standards, the FRB is guided by the directive for required 
standards in the following operational areas of large BHCs and designated SIFIs: 

 risk-based capital requirements and leverage limits (or, if the FRB in consultation with the 
FSOC, determines that such requirements are not appropriate for a subject company 
because of the company’s particular activities or structure, the FRB may apply other 
standards that result in similarly stringent risk controls);33 

 liquidity requirements;34 

 overall risk management requirements;35 

 resolution plan and credit exposure report requirements;36 and 

 concentration limits.37 

With respect to the following areas, the FRB is authorized, but not required, by Section 165 to 
establish additional prudential standards for large BHCs and designated SIFIs: 

 a contingent capital requirement;38 

 enhanced public disclosures;39 
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 short-term debt limits;40 and 

 such other prudential standards as the FRB, on its own or pursuant to a recommendation 
made by the FSOC in accordance with § 115 of the Dodd-Frank Act,41 determines are 
appropriate.42 

Section 165(b)(3) enumerates the factors that the FRB must consider in implementing the prudential 
standards, including (among other considerations) differences among nonbank financial companies, 
whether a company owns an insured depository institution, nonfinancial activities and affiliations of 
the company, other risk-related factors, and factors such as the amount and type of a company’s 
assets and liabilities, degree of leverage, and extent of off-balance sheet exposure.43 The prudential 
supervision standards also require each designated SIFI and publicly-traded BHC with total 
consolidated assets of $10 billion or more to establish a risk committee to be responsible for oversight 
of enterprise-wide risk management practices of the company. 44 

Finally, Section 166 of the Dodd-Frank Act calls for early remediation requirements to be established 
for entities covered by Section 165. 

B. Current Status 

General 

Due to the complex issues involved with respect to applying the various standards to the diverse 
categories of entities covered by Sections 165 and 166, implementation of these provisions by the FRB 
has occurred in a somewhat piecemeal fashion. In this regard, regulatory actions have been driven in 
large part by the substantive area and affected categories of institutions covered by the proposed 
prudential standards. 

In December 2011, the FRB issued a proposed rule to implement Sections 165 and 166 that included a 
wide range of measures addressing issues such as capital, liquidity, credit exposure, stress testing, 
risk management, and early remediation requirements.45 The FRB posed 95 questions, with comments 
due April 30, 2012. To date, the FRB has not issued final rules implementing Sections 165 and 166, 
except with respect to particular provisions described below. 

Stress Tests 

In October 2012, the FRB issued final rules implementing: (a) Section 165(i)(1), regarding supervisory 
stress tests to be conducted by the FRB applicable to large BHCs and designated SIFIs;46 and 
(b) Section 165(i)(2), regarding company-run stress tests applicable to BHCs with total consolidated 
assets greater than $10 billion but less than $50 billion, and state member banks and savings and 
loan holding companies (“SLHCs”) with total consolidated assets greater than $10 billion.47 The stress 
test requirements do not apply to any banking organization with total consolidated assets of less than 
$10 billion. The FRB has already implemented stress test requirements for large BHCs,48 which must 
comply with the final rule requirements as of November 15, 2012. Implementation of the stress 
testing requirements for BHCs, SLHCs, and state member banks with total consolidated assets of 
greater than $10 billion but less than $50 billion was delayed until September 2013.49 

The FDIC and OCC also issued final rules in October 2012 implementing the requirement in 
Section 165(i)(2) for institutions they supervise that hold total consolidated assets of greater than 
$10 billion to conduct annual stress tests, report the results of such stress tests to the agency and the 
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FRB, and publish a summary of the results of the stress tests.50 The FDIC/OCC rules paralleled the 
FRB’s rule implementing Section 165(i)(2). 

In addition, in July 2013, the FRB, FDIC, and OCC issued for comment proposed supervisory guidance 
outlining high-level principles for implementation of the stress test requirement under 
Section 165(i)(2) of the Dodd-Frank Act, applicable to BHCs, SLHCs, national banks, state member 
banks, state non-member banks, federal savings associations, and state chartered savings 
associations meeting the “medium-sized” asset thresholds, i.e., institutions with more than $10 billion 
but less than $50 billion in total consolidated assets.51 The guidance addresses supervisory 
expectations for company-run stress testing practices required by the Dodd-Frank Act and provides 
additional details about methodologies to be employed by such institutions. The public comment 
period for the proposed supervisory guidance is open until September 25, 2013. 

Standards for foreign banking organizations 

Due to the unique considerations applicable to the development of prudential standards for foreign 
banking organizations otherwise subject to Sections 165 and 166 of the Dodd-Frank Act, the FRB 
issued separate guidance implementing the statutory requirements applicable to foreign banking 
organizations. See the discussion below, under “Foreign Bank Supervision Rules.” 

C. Considerations 

Given the lack of final rules for numerous requirements, large BHCs and designated SIFIs face 
significant regulatory uncertainty with respect to the requirements of Sections 165 and 166. As noted 
above, the FRB’s enhanced prudential supervision tools authorized by Section 165 include, among 
other powers, authority to impose contingent capital requirements, concentration limits, short-term 
debt limits, and leverage limits. To prepare for the unknown, and to control the associated risk 
relating to business uncertainty, large BHCs and designated SIFIs subject to the enhanced prudential 
supervision standards are arming themselves with contractual protections that limit the impact of 
current business decisions in the face of changes in law impacting their capital and liquidity, as well as 
other operational areas that may be affected by the prudential standards. For example, large lenders 
are including template “change in law” provisions in commercial credit agreements that allow the 
lender to adjust the terms of the agreement under circumstances involving a change in law that 
impose an onerous requirement on them with respect to capital, liquidity, and other prudential 
measures. Accordingly, regulatory actions and initiatives with respect to Sections 165 and 166 should 
be closely monitored. 

IV. Foreign Bank Supervision Rules 

A. Dodd-Frank Act Provision(s) 

As noted above, Sections 165 and 166 of the Dodd-Frank Act direct the FRB to impose enhanced 
prudential standards on foreign banking organizations (“FBOs”) with total consolidated assets of 
$50 billion or more and certain foreign nonbank financial companies. In applying enhanced prudential 
standards to foreign financial companies, Section 165 instructs the FRB to give “due regard to the 
principle of national treatment and equality of competitive opportunity,” and to “take into account the 
extent to which a foreign company is subject, on a consolidated basis, to home country standards that 
are comparable to those applied to financial companies in the United States.”52 Given the additional 
unique considerations that are applicable to FBOs, e.g., the existence of international agreements and 
home country regulatory and supervisory regimes that employ a wide variety of approaches to 
prudential regulation, the FRB published separate rules on prudential standards for covered 
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U.S. banking organizations and FBOs. The proposed rule for covered U.S. banking organizations was 
issued first in January 2012,53 with the proposal for FBOs issued in December 2012.54 

Proposed Rule for FBOs 

The FRB proposed rule to implement Sections 165 and 166 for FBOs and foreign nonbank financial 
companies operating in the U.S. would impose varying standards and requirements on FBOs 
depending on both their total global consolidated assets, as well as their total assets in the U.S. At a 
minimum, the proposed rules would require that all FBOs with total global assets of greater than 
$10 billion, regardless of the amount of their U.S. assets: 

 Have a U.S. risk committee; and 

 Meet home country stress test requirements that are broadly consistent with 
U.S. requirements.55 

FBOs with greater than $50 billion in total global assets but less than $50 billion in U.S. assets would 
be subject to additional prudential standards that include: 

 A requirement that the FBO meet home country capital standards that are broadly consistent 
with Basel standards; 

 Single-counterparty credit limits; 

 Annual liquidity stress test requirements; 

 Early remediation requirements pursuant to Section 166 of the Dodd-Frank Act; and 

 For FBOs operating in the U.S. through bank subsidiaries (versus a branch or agency), a 
requirement to form a U.S. intermediate holding company that would be subject to capital 
and other requirements similar to those applicable to U.S. BHCs.56 

The proposed FBO rules also distinguish between FBOs operating in the U.S. through banking 
subsidiaries versus FBOs operating through branches and agencies. While FBOs operating in the U.S. 
through branches and agencies would not be required to form a U.S. intermediate holding company to 
hold an FBO’s U.S. assets, the proposed rules would require FBOs operating in the U.S. through 
branches and agencies to maintain a liquidity buffer of unencumbered highly liquid assets to meet 
cash flow needs for their U.S. operations. Specifically, FBOs operating in the U.S. through a branch or 
agency network would be required to maintain liquid assets in the U.S. to cover the first 14 days of a 
required 30-day liquidity buffer for U.S. cash flow needs. The remainder of the 30-day liquidity buffer 
could be held in liquid assets outside the U.S., provided that the FBO demonstrates to the FRB’s 
satisfaction that the FBO or an affiliate could provide the residual liquid assets to the U.S. branch or 
agency network if needed.57 

Another important restriction in the proposed rule is that if an FBO with total global consolidated 
assets of greater than $50 billion and U.S. assets of less than $50 billion fails to satisfy annual 
requirement to report the results of an internal liquidity stress test (either on a consolidated basis or 
for its combined U.S. operations), the FBO’s U.S. branch and agency network would be subject to 
intragroup funding restrictions.58 
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B. Current Status 

As proposed, the enhanced prudential standards and remediation requirements generally described 
above for FBOs would become effective July 1, 2015, at the earliest. Public comments were due by 
April 30, 2013. As of the date of this writing, final rules have not yet been issued by the FRB. 

The proposed rule raised unique cross-border issues, including general requests by FBOs for the FRB 
to respect home country standards implementing Basel III.59 Requests from FBOs also included asking 
the FRB to consider focusing the prudential standard requirements for FBOs based on asset ownership 
in the U.S. (as opposed to global assets in general) and, more specifically, to consider the nature of 
such assets and the type of legal entity in which they are held (e.g., assets held in regulated entities 
like broker-dealers).60 Strong objections voiced by FBOs also included a need for a more flexible 
framework for liquidity requirements by considering the potential “side effects” of requiring U.S. 
branch and agency networks to hold independent liquidity buffers, which could potentially lead to 
impairment of “the effectiveness of FBOs’ liquidity management on a global basis” and “fragmentation 
of FBOs’ overall risk management.”61 An additional concern relating to the requirement for U.S. offices 
of FBOs to maintain liquidity buffers in the U.S. is that this effectively “ring-fences” and “traps” assets 
of the FBO in the U.S. resulting in excess (i.e., trapped) liquidity not being available to count towards 
the FBO’s global liquidity buffer.62 Such requirement could also potentially “weaken FBOs’ independent 
abilities to respond to the liquidity shortage of the U.S. dollar in their non-U.S. establishments [which 
could] make even temporal or local stress situations more serious.”63 

C. Considerations 

The current and anticipated regulatory landscape for FBOs operating in the U.S. is an important 
consideration for existing FBOs, as well as foreign banks seeking to enter the U.S. banking market. 
Given the potential impact of the proposed rules on FBOs operating in the U.S., the rulemaking 
process should be closely monitored, as the final rules could potentially be substantially different 
and/or more burdensome than the proposed rules. Of particular note for existing FBOs are the issues 
involving the potential extra-territorial impact on FBO operations that could arise under a final rule. 

V. Orderly Liquidation Authority Rules 

A. Dodd-Frank Provision(s) 

Congress enacted Title II of the Dodd-Frank Act to authorize the FDIC to “act decisively to preserve 
asset value” in winding down a financial company without creating a marked disruption in the 
U.S. financial markets like the one experienced after the failure of Lehman Brothers in September 
2008.64 

Under the Dodd-Frank Act, bankruptcy of a nonbank financial company65 under existing federal 
bankruptcy laws and regulations is the general default resolution option in the event of a company’s 
failure.66 However, for certain financial companies deemed to be “systemically significant” and whose 
failure would pose a “significant risk to the financial stability of the United States,” Title II of the 
Dodd-Frank Act empowers the FDIC to ensure the “orderly liquidation” of such systemically significant 
financial companies “in a manner that mitigates such risk and minimizes moral hazard.”67 Under 
Title I, there are several routes by which a systemic risk determination may be made, resulting in the 
appointment of the FDIC as receiver of a nonbank financial company. The Secretary of the Treasury, 
in consultation with the President, may determine that the financial company, among other criteria, is 
in default or in danger of default; the failure of the company and its resolution under otherwise federal 
or state law (i.e., bankruptcy laws) would have serious adverse effects on financial stability in the 
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U.S.; and no viable private sector alternative is available to prevent the default of the financial 
company.68 In such circumstance, and upon the satisfaction of the additional criteria set forth in the 
statute, the Treasury Secretary may make a written recommendation to the FDIC and FRB for the 
appointment of the FDIC as receiver of the financial company.69 On their own initiative, the FDIC and 
FRB may also recommend that the Treasury Secretary appoint the FDIC as receiver of a financial 
company upon the approval of at least two-thirds vote of both the members of the FRB and FDIC 
board then serving.70 

Once the FDIC is appointed receiver, it may effect a company’s “liquidation.”71 Such orderly liquidation 
authority is intended to give the FDIC “similar tools” to those that have allowed the FDIC to “maintain 
stability and confidence in the nation’s banking system” for over 75 years in its role as receiver for 
failed banks, including large, complex insured depository institutions.72 Accordingly, the drafters of the 
FDIC’s Title II orderly liquidation authority modeled the statute after principles largely drawn from the 
receivership provisions for failed depository institutions under the Federal Deposit Insurance Act 
(“FDIA”).73 

B. Current Status 

According to the language of the statute and statements of agency officials, resolution under Title II 
serves as a “last resort” option when the “preferred” method of resolution—liquidating or 
reorganization under the Bankruptcy Code—is likely to produce adverse economic consequences.74 
Since its enactment, no occasion has arisen for the orderly liquidation authority to be invoked; 
however, Dodd-Frank provides the FDIC liquidation authority in the unlikely event of the bankruptcy of 
a systemically significant nonbank financial firm. In January 2011, the FDIC issued final rules 
establishing the claims process and procedures for receivership of nonbank financial companies under 
Title II.75 

The relationship between the resolution plan requirement in Title I and the orderly liquidation 
authority of the FDIC under Title II of the Dodd-Frank Act is closely related in terms of the type of 
companies that both titles are intended to cover. However, the number of companies potentially 
subject to the Title II resolution procedures is more limited. In particular, the preventative measures 
required by Title I of the Dodd-Frank Act, including the submission of living wills, are intended to 
assist the FDIC in fulfilling its role as receiver of a failed financial company under Title II. In preparing 
for an orderly liquidation of a financial company under Title II of the Dodd-Frank Act, the FDIC will 
have access to the information included in such company’s resolution plan. Advance knowledge of and 
access to this information will be a vital element in the FDIC’s resolution planning for such a company. 
Interestingly, however, financial companies are not required to address the possibility of a Title II 
resolution in their resolution plan submissions. 

As a broader goal, to allow a company to better prepare for – and facilitate – a bankruptcy, in the 
event one is ever needed, Section 165(d) of the Dodd-Frank Act requires all BHCs with $50 billion or 
more in total consolidated assets and nonbank financial companies designated for supervision by the 
FRB to submit credible resolution plans that demonstrate how such companies would be resolved 
under the U.S. Bankruptcy Code.76 The primary purpose of this resolution planning process is to 
facilitate advanced planning. The preparation of a plan is intended to enable both the companies 
submitting such plans and regulators to understand the parts of a company’s business operations that 
could have systemic consequences in bankruptcy and to be able to prepare to take the necessary 
steps to address any potential impediments to the company’s successful resolution. The end goal of 
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the process is a credible resolution—a roadmap for an orderly resolution under the U.S. Bankruptcy 
Code or other non-Title II insolvency that would not pose systemic risks. 

C. Considerations 

Notwithstanding whether a company has submitted a credible resolution plan under Section 165(d), 
Title II provides the FRB and FDIC joint authority to designate a financial company to be subject to the 
FDIC’s orderly liquidation authority. That is, in the event of a failure, the FDIC would be appointed to 
act as receiver of the company and proceed to carry out a liquidation process pursuant to statutory 
and regulatory guidelines that are separate from and outside of the established parameters of the U.S. 
bankruptcy laws. 

Notably, the prospect of receivership for a nonbank financial company under the FDIC’s Title II orderly 
liquidation authority has generated significant controversy and questions relating to challenges and 
potential unintended consequences if such authority were ever to be exercised.77 According to critics, 
creating an orderly liquidation regime outside of the U.S. bankruptcy laws could create a moral hazard 
by giving special treatment to those companies, and indirectly, their shareholders, creditors, and other 
stakeholders. However, proponents of the designation authority respond that the FDIC’s Title II 
orderly liquidation authority, like the FDIC’s authority to resolve failed banks, incentivizes stakeholders 
of a systemically significant company to find a private sector solution rather than relying on the FDIC 
to exercise its orderly liquidation authority. Rather than allow stockholders to be wiped out and 
creditors to incur heavy loses, management would have an incentive to seek an acquirer or other 
private-sector resolution. Similarly, the institution’s board of directors would be motivated to approve 
(or recommend for approval to shareholders) a resolution that avoids the risk of an FDIC receivership. 

VI. Mortgage Disclosure Rules: Implementing Amendments to TILA/RESPA 

A. Dodd-Frank Act Provisions 

Title XIV of the Dodd-Frank Act sought to correct several problems identified in the residential 
mortgage market linked to the financial crisis. Specifically, Title XIV amended several important 
federal consumer financial protection laws, including the Truth-in-Lending Act (“TILA”)78 and the Real 
Estate Settlement Procedures Act (“RESPA”),79 by: 

 restricting certain practices and compensation arrangements for originators of residential 
mortgages, providing mandatory qualification requirements for originators, and prohibiting 
originators from steering consumers into loans with terms disadvantageous to the 
consumer80; 

 mandating minimum standards for the underwriting of residential mortgages (the so-called 
“ability-to-repay” rule);81 

 increasing the applicability of and requirements for originating high-cost mortgages;82 

 establishing an Office of Housing Counseling within HUD to boost homeownership and 
provide rental counseling;83 

 imposing additional requirements on mortgage servicing activities, including the 
establishment of mandatory escrow accounts;84 and 

 establishing new requirements for appraisals of certain high-risk mortgages.85 
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B. Current Status 

Residential Mortgage Originator Compensation (“RMOC”) 

On February 15, 2013, the CFPB published a final rule implementing amendments to TILA that restrict 
loan originator compensation arrangements.86 Under the final RMOC rule, originators cannot be 
compensated based on a term or condition of a transaction or a proxy for such a term or condition. 
The final rule identifies such a term or condition as any factor in a loan that consistently varies with a 
transaction term over a significant number of transactions and over which the originator has the 
ability, directly or indirectly, to change the factor in originating the transaction.87 The RMOC rule also 
codifies the existing ban on so-called “dual compensation,” in which an originator receives 
compensation from the consumer and an additional party other than the originator’s organization, but 
creates an exception allowing an originator organization to compensate employees or contractors with 
a commission provided that the commission is not based on a term of a loan.88 The final rule also 
implements the Dodd-Frank Act prohibition on the inclusion of mandatory arbitration in any residential 
mortgage transaction.89 Importantly, however, the final rule did not implement regulations prohibiting 
the steering of consumers into loans with disadvantageous terms or related types of conduct. The 
CFPB noted that it will address such issues in a future rulemaking, once the provisions of the final rule 
take effect on January 10, 2014. 

Ability to Repay 

As noted above, on January 30, 2013, the CFPB published a final rule amending Regulation Z to 
require mortgage lenders to take into account a borrower’s ability-to-repay when making a mortgage 
loan.90 The final rule also defines QMs, which are presumed to satisfy the ability-to-repay requirement, 
providing a legal safe harbor for certain QMs with an annual percentage rate (“APR”) that is within 
1.5 percentage points (3.5 percentage points for junior lien loans) of the Average Prime Offer Rate 
(“APOR”), and a rebuttable presumption of compliance for loans whose APR exceeds the APOR by 
more than 1.5 percentage points.91 In addition, the final rule provides for certain exceptions from the 
QM definition, including for loans that meet the underwriting guidelines of, and are eligible for 
purchase by, one of the GSEs. The QM rule is scheduled to become effective January 10, 2014. 

Following the publication of the QM rule, the CFPB made additional modifications, including broadening 
the QM standards for small creditors by not applying the strict 43% debt-to-income limit that 
generally applies to QMs and making small creditors eligible for the safe harbor as long as the APR 
does not exceed the applicable APOR by 3.5 percentage points (or more) for a first or subordinate lien 
loan, as well as broadening the exemption from the QM standard for certain nonprofit creditors.92 

High-Cost Mortgages (“HCM”) 

On January 31, 2013, the CFPB issued a final regulation implementing the Dodd-Frank Act’s 
requirements expanding the regulation of certain HCMs. These are defined as mortgage loans where: 
(i) the APR exceeds the APOR by more than 6.5 percentage points for most first-lien mortgages or 
more than 8.5 percentage points for subordinate or junior mortgages; (ii) the transaction’s points and 
fees exceed 5% of the total transaction amount or, for loans below $20,000, the lesser of 8% of the 
total transaction amount or $1,000 (with the dollar figures also adjusted annually for inflation); or 
(iii) the creditor is permitted to charge or collect a prepayment penalty more than 36 months after 
transaction closing or permit such fees or penalties to exceed, in the aggregate, more than 2% of the 
amount prepaid.93 
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Under the final HCM rule, balloon payments are generally banned (unless they account for a 
borrower’s seasonal or irregular income, are part of a short-term bridge loan, or are made by creditors 
operating predominantly in rural or underserved areas); creditors are generally prohibited from 
charging prepayment penalties and from financing points and fees; late fees are capped at 4% of the 
payment that is past due; fees for providing payoff statements are restricted; and fees for loan 
modification or payment deferral are banned.94 Additionally, creditors and mortgage brokers are 
prohibited from recommending or encouraging a consumer to default on a loan or debt to be 
refinanced by a high-cost mortgage and, prior to making a high-cost mortgage, creditors are required 
to obtain confirmation from an approved homeownership counselor that the consumer has received 
counseling on the advisability of the mortgage.95 

Mortgage Servicing Activities – Appraisals 

On January 31, 2013, the CFPB issued a final rule amending Regulation B, implementing the Equal 
Credit Opportunity Act,96 as amended by Section 1474 of the Dodd-Frank Act.97 Under the final 
appraisal rule, creditors must provide an applicant for a first lien mortgage with a copy of all written 
appraisals and valuations developed in connection with the potential borrowers’ application.98 Within 
three business days of receiving an application for a first lien mortgage, a creditor must provide 
written notification to an applicant that the applicant has a right to receive a copy of all written 
appraisals or valuations developed in connection with the application.99 Once such appraisals or 
valuations are complete, the creditor must provide the applicant with a copy of such appraisal or 
valuation promptly, and in no event later than three business days before consummation for closed-
end credit or account opening for open-end credit.100 A creditor is permitted to charge a reasonable fee 
for the cost of the appraisal or valuation itself, but not for costs associated with providing a written 
copy to an applicant.101 The final appraisal rule is scheduled to become effective January 10, 2014. 

Office of Housing Counseling 

The Office of Housing Counseling was approved by Congress on May 31, 2012, and officially 
established on April 5, 2013, consolidating several different HUD programs intended to improve 
outreach and funding to homeowners facing foreclosure. 

C. Considerations 

The CFPB is expected to provide further guidance on RMOC issues, including a rule addressing the 
steering of loans to consumers and similar issues. In addition, the interplay of the QM and QRM rules 
is expected to continue to present challenges to the CFPB and federal banking agencies going forward, 
which could result in future additional regulatory revisions or guidance by the relevant agencies. 

VII. Government Sponsored Entity Reform 

A. Dodd-Frank Act Provision 

Notwithstanding that issues with the mortgage markets were a contributing factor to the financial 
crisis leading to the enactment of the Dodd-Frank Act, reform of the mortgage finance system, 
principally the two major GSEs, Fannie Mae and Freddie Mac, was relegated to a study by the 
U.S. Department of the Treasury. The report, issued in February 2011, essentially summarized the 
history of GSEs and provided three options for Congress to consider: 

 privatizing the housing GSEs with the government insurance role limited only to the Federal 
Housing Administration (“FHA”), United States Department of Agriculture (“USDA”), and 
Department of Veteran’s Affairs (“VA”) for narrowly targeted groups of borrowers; 
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 privatizing the housing GSEs with assistance from FHA, USDA, and VA for narrowly targeted 
groups of borrowers with a guarantee mechanism to scale up during time of crises; and 

 privatizing the housing GSEs with assistance from FHA, USDA, and VA low- and moderate-
income borrowers and catastrophic reinsurance behind significant private capital. 

B. Current Status 

To date, Treasury’s Dodd-Frank report and its options continue to be studied, and Fannie Mae and 
Freddie Mac remain under the government conservatorship they were placed in at the beginning of the 
financial crisis in 2008. Despite inaction, two competing visions of GSE Reform are currently circulating 
within the Congress – the Senate’s Housing Finance Reform and Taxpayer Protection Act (the “Senate 
Bill”) and the Protecting American Taxpayers and Homeowners Act (the “PATH Act” or “House Bill”), in 
the House of Representatives. 

The Senate Bill 

The Senate Bill would transfer the authority of the Federal Housing Finance Agency (“FHFA”) to a new 
independent federal agency, the Federal Mortgage Insurance Corporation (“FMIC”). In addition, Fannie 
Mae and Freddie Mac would be wound down over a period of five years with key utility duties and 
functions transferred to the FMIC and the housing GSEs would be replaced by a privatized housing 
finance system. The FMIC would have the authority to purchase and securitize single and multifamily 
mortgage portfolios as long as borrowers of such mortgages make a 5% down payment. Moreover, 
the FMIC would continue to offer an explicit government guarantee on portions of QMs, albeit with 
new risk-sharing mechanisms, requiring private-sector investors to assume 10% of the loss risk with 
the remaining 90% of risk available only in catastrophic situations from a mortgage insurance fund 
made up of assessed fees held by the FMIC. In addition, the FMIC would inherit from the 
FHFA regulatory oversight of the Federal Home Loan Banks. 

As proposed, the Senate Bill contains a provision eliminating obligations of Fannie Mae and Freddie 
Mac to establish affordable housing goals, designating annual amounts for mortgage transactions 
involving low-income borrowers and renters, which some believe was an impetus to acceleration of the 
sub-prime lending market prior to the financial crisis. In lieu of the affordable housing goals, the 
Senate bill would impose a requirement that each guaranteed loan be assessed a fee of 5 to 10 basis 
points, the sum of which would be allocated to two existing federal funds: (i) 80% of the fees would 
pass to the National Housing Trust Fund administered by HUD; and (ii) 20% of the fees would go to 
the Capital Magnet Fund, which provides funding for Community Development Financial Institutions 
and is administered by the Treasury Department. 

The House Bill 

The House Bill, passed by the House Financial Services Committee (“HFSC”), would also eliminate the 
housing GSEs and rely on private capital in the secondary mortgage market. The House Bill mandates 
a five-year time line for unwinding Fannie Mae and Freddie Mac and imposes significant phased-in 
limits on their retained portfolios pending their dissolution. In addition, the House Bill would reduce 
the FHA’s role in the housing market by restricting FHA loans to first-time homebuyers and low-and-
moderate income borrowers; reducing the mortgage insurance coverage on individual loans over five 
years by 10% per year, from 100% to 50% of the original principal amount of the loan; spinning off 
the FHA from HUD; requiring quarterly FHA financial reports using generally accepted accounting 
principles; and raising mandatory capital reserves from 2% to 4%. The House bill also creates a new 
federal agency, the National Mortgage Market Utility, which would develop “best practices” standards 
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for private mortgage origination, servicing and securitization, but would be prohibited from 
originating, servicing or guaranteeing mortgages or mortgage-backed securities. 

The House Bill would also address certain ancillary issues, including imposing a delay of recently 
adopted Basel III capital rules and Dodd-Frank Act mortgage rules for small banks; prohibiting 
regulators from implementing the liquidity coverage ratio under Basel;102 and repealing Dodd-Frank’s 
credit risk retention requirement. Certainly, this wish list of regulatory fixes likely could present 
challenges for the bill to get through the House and also make it difficult to resolve such issues in a 
conference committee to reconcile the Senate and House Bills. 

C. Considerations 

Although it was omitted from the Dodd-Frank Act, it appears that GSE reform is gaining support in 
Congress. While the Senate and House Bills include differing approaches, structural options, and other 
provisions, momentum is building to end the conservatorship of Fannie Mae and Freddie Mac and 
fundamentally reform the U.S. housing finance regime. 

VIII. “Too Big To Fail” Policies 

A. Dodd-Frank Act Provisions 

One of the stated goals of the Dodd-Frank Act is to end “too big to fail” (“TBTF”) financial institutions, 
which FRB Chairman Ben Bernanke has defined as firms whose “size, complexity, interconnectedness, 
and critical functions are such that, should the firm[s] go unexpectedly into liquidation, the rest of the 
financial system and the economy would face severe adverse consequences.”103 Because the 
consequences of a disorderly failure of a TBTF institution outweigh the costs of avoiding one, the 
potential failure of a TBTF institution puts intense pressure on lawmakers to intervene to prevent such 
a failure.104 

The Dodd-Frank Act contains several provisions directly aimed at addressing TBTF, including the 
Orderly Liquidation Authority and Volcker Rule provisions, which are discussed at greater length in 
other portions of this memorandum, as well as creation of the FSOC. In addition, the Dodd-Frank Act 
contains several other provisions and limitations aimed at addressing TBTF. These include the 
following: 

Mitigation of Risks to Financial Stability 

The Dodd-Frank Act authorizes the FRB to take certain actions to limit the activities of a BHC with total 
consolidated assets of $50 billion or more, or the activities of a nonbank financial company, if the FRB 
determines the BHC or company “poses a grave threat to the financial stability of the United 
States.”105 In particular, Dodd-Frank provides the FRB may limit the company’s ability to combine or 
affiliate with another company; restrict the company’s ability to offer certain financial products; 
require the company to terminate specified activities; impose restrictions on how the company 
conducts activities; or, if necessary, “require the company to sell or otherwise transfer assets or off-
balance-sheet items to unaffiliated entities.”106 

No rulemaking was required to implement this provision, and it has been effective since the Dodd 
Frank Act was enacted. However, the “grave threat” standard has yet to be defined, leaving some 
ambiguity as to implementation. 
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Mergers and Acquisitions of Banks and Non-Banks 

The Dodd-Frank Act amended the BHC Act to add an additional factor – “the extent to which a 
proposed acquisition, merger, or consolidation would result in greater or more concentrated risks to 
the stability of the United States banking or financial system”107 – that the FRB must take into account 
when considering the approval of an acquisition of bank shares or assets. Dodd-Frank also amended 
the BHC Act to add to the standards of review for acquisition of non-banks a requirement that the FRB 
consider “risk to the stability of the United States banking or financial system.”108 

These provisions did not require regulatory implementation and have been in effect since the 
Dodd-Frank effective date and, generally, give the FRB the authority to limit TBTF institutions. In one 
of two FRB orders approving a transaction involving consideration of the Dodd-Frank financial stability 
requirements, the FRB asserted that it would “generally find a significant adverse effect if the failure of 
the resulting firm, or its inability to conduct regular course-of-business transactions, would likely 
impair financial intermediation or financial market functioning so as to inflict material damage on the 
broader economy.”109 The FRB metrics to determine whether the failure of an institution would inflict 
“material damage on the broader economy” include: “the size of the resulting firm; availability of 
substitute providers for any critical products and services offered by the resulting firm; 
interconnectedness of the resulting firm with the banking or financial system; extent to which the 
resulting firm contributes to the complexity of the financial system; and extent of the cross-border 
activities of the resulting firm;” however, the FRB noted that this is not an exhaustive list.110 The FRB 
also noted that it would take into account qualitative measures, “such as the opaqueness and 
complexity of an institution’s internal organization, that are indicative of the relative degree of 
difficulty of resolving the resulting firm.”111 

Concentration Limits 

The Dodd-Frank Act further amended the BHC Act such that “a financial company may not merge or 
consolidate with, acquire all or substantially all of the assets of, or otherwise acquire control of, 
another company, if the total consolidated liabilities of the acquiring financial company upon 
consummation of the transaction would exceed 10 percent of the aggregate consolidated liabilities of 
all financial companies at the end of the calendar year preceding the transaction.”112 There are 
exemptions for banks in default or danger of default, certain banks receiving FDIC assistance, and 
situations where an acquisition “would result only in a de minimis increase in the liabilities of the 
financial company.”113 

Dodd-Frank required the FSOC to complete a study of the concentration limit and its potential effects 
and make recommendations regarding modifications to the concentration limit within six months of 
the Act’s passage.114 The rulemaking was to be finalized within nine months of the completion of that 
study,115 but, to date, no notice of rulemaking has been published, leaving substantial ambiguity as to 
how this provision will be implemented. 

Stress Testing 

The Dodd-Frank Act codifies “stress testing” as a way to ensure that large financial institutions “have 
the capital, on a total consolidated basis, necessary to absorb losses as a result of adverse economic 
conditions.”116 Dodd-Frank specifically requires that nonbank financial holding companies supervised 
by the FRB (as determined by the FSOC)117 and BHCs with assets greater than $50 billion 
(collectively, “Covered Companies”) conduct stress tests semiannually.118 BHCs with total consolidated 
assets of less than $50 billion but more than $10 billion are required to conduct stress tests annually. 
Companies required to conduct stress tests must submit a report to the FRB as well as their primary 
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regulator.119 Dodd-Frank requires federal financial regulators to issue “consistent and comparable 
regulations” to implement the Act’s requirements.120 The FRB issued a final rule applicable to Covered 
Companies,121 and in July 2013 the federal banking agencies requested comment on proposed 
guidance regarding BHCs with assets between $10 billion and $50-billion.122 

B. Current Status 

FRB Chairman Ben Bernanke recently suggested it could take up to another year before Dodd-Frank 
Act’s TBTF provisions are fully implemented.123 In contrast, Treasury Secretary Jacob Lew has 
suggested that the “core elements” of the Dodd-Frank Act will be “substantially in place” by the end of 
2013.124 Treasury Secretary Lew asserted, “If we get to the end of this year and we cannot, with an 
honest, straight face, say that we have ended ‘too big to fail,’ we are going to have to look at other 
options.”125 

Notwithstanding the Dodd-Frank Act’s goal of ending TBTF, lawmakers on Capitol Hill have been 
introducing other provisions intended to address TBTF. These include the following: 

21st Century Glass Steagall Act 

In an attempt to reign in TBTF institutions, in July 2013, Senators Elizabeth Warren (D-MA), 
John McCain (R-AZ), Maria Cantwell (D-WA), and Angus King (I-ME) proposed legislation that would 
reinstate provisions in the Banking Act of 1933 that prohibit FRB member banks from being affiliated 
with any “insurance company, securities entity, or swaps entity.”126 The so-called Glass-Steagall 
reform bill also prohibits an “individual who is an officer, director, partner, or employee of any 
securities entity, insurance company, or swaps entity” from serving at the same time as an officer, 
director, employee, or institution-affiliated party of any insured depository institution.127 Those 
provisions were formally repealed in 1999 with the passage of the Graham-Leach-Bliley Act. As 
described by Warren, the bill “would separate traditional banks that have savings and checking 
accounts and are insured by the FDIC from riskier financial institutions that offer services such as 
investment banking, insurance, swaps dealing, and hedge fund and private equity activities.”128 

For now, the legislation appears to have little support in Congress or at the White House, where 
policymakers believe that implementation of Dodd-Frank is the preferred method of fixing the 
problems in the industry and that it should be fully implemented before considering other options.129 

Terminating Bailouts for Taxpayer Fairness Act. 

In a different approach to limit TBTF institutions, in April 2013, Senators Sherrod Brown (D-OH) and 
David Vitter (R-LA) introduced the Terminating Bailouts for Taxpayer Fairness (“TBTF”) Act.130 The 
TBTF Act would create a new set of enhanced capital rules for the banks to protect against failure, and 
the capital requirements would vary depending on the size and complexity of the institution.131 The 
TBTF Act would require the largest financial institutions – with $500 billion or more in assets – to “hold 
common stockholders’ equity of at least 15% of their consolidated assets to protect against large 
losses,” which is almost twice as much as the 8% required by Basel III.132 And unlike Basel III, the 
Brown-Vitter capital requirements would not be risk-weighted.133 Additionally, the TBTF Act would 
require that “total consolidated assets” be calculated so as to include “the fair value of the derivative 
exposures without recognizing the benefits of any netting arrangement,” as well as “off balance sheet 
assets.”134 Mid-sized and regional banks would be required to hold 8% in capital to cover their assets, 
and community bank requirements would be unchanged.135 
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Vitter and Brown argue that the largest banks can borrow at a lower rate than regional banks because 
the market knows these institutions are “too big to fail.”136 Their intention is to level the playing field 
by compensating for this funding advantage. As Brown asserted, “the megabanks have a choice to 
make: they can increase their capital or bring down their size.”137 

C. Considerations 

Notwithstanding the Dodd-Frank Act’s goal of ending TBTF, many lawmakers on Capitol Hill still 
appear to believe that TBTF is a live issue that requires a better – or at least faster – resolution. 
However, it is unclear whether the House and Senate, let alone the White House, will ultimately be 
able to reach consensus on a path forward for additional bank legislation before the results of 
regulations envisioned in the Dodd-Frank Act are clear. 

IX. Industrial Loan Company (“ILC”) Moratorium 

A. The Dodd-Frank Act Moratorium 

Section 603 of the Dodd-Frank Act established a three-year moratorium, with a sunset date of July 21, 
2013, prohibiting the FDIC from approving any application for deposit insurance received after 
November 23, 2009 for an industrial loan bank or certain other depository institutions (credit card 
banks and trust banks) (collectively, “ILCs”), if they would be directly or indirectly owned or controlled 
by a commercial firm.138 Since these institutions are not treated as “banks” under the BHC Act, an ILC 
may be owned by a company that is engaged in nonfinancial activities, and thus, does not qualify as a 
BHC under the BHC Act.139 

A company is deemed a “commercial firm” for purposes of the ILC moratorium if the annual gross 
revenues derived by the company and all of its affiliates from activities that are not “financial in 
nature”140 represent more than 15% of the consolidated annual gross revenues of that company.141 
Consolidated revenues include the ownership or control of one or more depository institutions.142 

Subject to certain exceptions, the FDIC was prohibited from approving an acquisition or change in 
control of an ILC by a commercial firm.143 

B. Dodd-Frank Act GAO Study 

Dodd-Frank Section 603 also required that the GAO “carry out a study to determine whether it is 
necessary, in order to strengthen the safety and soundness of the institutions and the stability of the 
financial system, to eliminate” the ILC exception under section 2 of the BHC Act.144 The study was 
required to be submitted to Congress no later than eighteen months from the date of enactment of 
Dodd-Frank.145 

On January 19, 2012, the GAO published its study.146 The study noted that institutions currently 
exempt from the definition of “bank” under the BHC Act include industrial loan corporations, limited-
purpose credit card banks, trust institutions with insured deposits, and thrift institutions; and removal 
of this exemption would likely cause the parent companies of these institutions to be deemed and 
regulated as BHCs under the BHC Act.147 Due to the non-banking nature of their businesses, some of 
the parent companies would be unable to meet the requirements of the BHC Act, primarily the 
requirements to be engaged only in financially related activities.148 

The study also found that because exempt banks make up a small percentage of the overall banking 
system, and vary by size, activities, and risk profile, removing these exemptions would likely have 
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little impact on the U.S. credit markets because of the small percentage of assets held by these 
exempt banks.149 

As to the views of the federal bank regulatory agencies, the FDIC and the OCC, which are responsible 
in part for regulating these exempt banks (but not their parent holding companies), believe the 
current exemptions need not be modified because the current oversight regime for these institutions 
“is sufficiently robust.”150 In contrast, the FRB believes the exemptions should be removed and that 
the holding companies of all these institutions should be subject to full regulation by the FRB under 
the BHC Act.151 The FRB also raised concerns that if the exemptions remain intact, companies owning 
exempt banks could grow large enough in the future to pose significant risks to the U.S. financial 
system.152 

Finally, it is important to note that, less than four years after the Treasury Department issued its 
“blueprint” for a Modernized Regulatory Structure—in which the Treasury essentially took the position 
that enhanced oversight of ILC affiliate relationships by the primary regulator would provide the “most 
effective and efficient method of supervision,”153—the Treasury now appears to believe that the 
exemptions should be removed.154 

C. Current Status 

The three-year ILC moratorium quietly expired on July 21, 2013. This is somewhat surprising, given 
the robust public debate that erupted prior to the financial crisis when Wal-Mart, one of the largest 
retail enterprises in the U.S., applied for an ILC charter. Specifically, the public debate centered on 
whether the ILC exception to the BHC Act constitutes a “loophole” in need of mending, and whether 
ILC ownership by non-financial companies was beyond the original scope and purpose intended by 
Congress. 

D. Considerations 

With the expiration of the ILC moratorium, the FDIC is once again empowered to grant ILC charters to 
non-financial companies. It is unclear whether the FDIC will eventually embrace this authority with the 
enthusiasm it has in the past or will stick to a path of avoiding further controversy by not granting any 
new ILC charters. In any case, it is likely that retail companies and non-bank financial companies will 
continue to view the ILC charter as a way to enter the banking business on a limited basis for a 
targeted business purpose, and thereby avoid comprehensive FRB regulation. Thus, it is reasonable to 
expect that the FDIC will have to continue to confront the ILC issue until, if, and when, it provides 
more definitive guidance on exactly what the agency’s views are with respect to the ILC charter. 

X. Liquidity Standards 

A. Dodd-Frank Act Provision 

Liquidity requirements traditionally have been imposed to ensure that a financial institution has 
sufficient assets that could be quickly converted to cash. During the recent financial crisis, some 
financial institutions lacked sufficient liquid assets to meet their obligations. Accordingly, Congress 
enacted Section 165 of the Dodd-Frank Act directing the FRB to establish heightened liquidity 
standards as well as liquidity risk management requirements for both BHCs with over $50 billion in 
assets and FSOC-designated nonbank systemically important financial institutions (i.e., “Covered 
Companies”).155 These requirements are expected to ensure that the nation’s largest and most 
important institutions maintain sufficient liquid resources to avoid liquidity challenges in future periods 
of economic stress. 
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B. Current Status 

Rules implementing Section 165 were proposed by the FRB in December 2011 (the “Proposed Liquidity 
Rules”), but have not yet been adopted even though the comment period closed in April 2012.156 The 
Proposed Liquidity Rules imposed enhanced liquidity risk managed standards on Covered Companies, 
including periodic liquidity stress testing, maintenance of cash flow projections, implementation of a 
liquidity buffer, planning for contingency funding, liquidity risk limits, as well as monitoring and 
documenting compliance with these requirements. While each of the requirements contain facets of 
activities financial services companies generally already engage in, through the Proposed Liquidity 
Rules, the FRB appears to be trying to homogenize the risk management procedures for Covered 
Companies. In comments on the Proposed Liquidity Rules, a number of Covered Companies noted that 
the burdens imposed by the proposed regulation exceed the benefits to the overall financial system. 
Given the delay in promulgating a final rule, the FRB appears to be considering the extent of the 
burden it would impose on the nation’s largest financial institutions and, perhaps, evaluating a more 
appropriate balance. 

Of particular note, the Proposed Liquidity Rules would require internal liquidity stress testing based on 
a Covered Company’s expected 30-day, 90-day, and one year need projections under internally 
produced stress scenarios, while considering a Covered Company’s capital structure, risk profile, 
complexity activities, size, and other risk factors. The proposed rules would also implement a so-called 
“liquidity buffer” consisting of unencumbered and highly liquid assets to meet projected net cash 
outflows, i.e., projected losses or impairments of existing funding sources for 30 days over a range of 
liquidity stress scenarios. Covered Companies would also be required to establish and maintain specific 
limits for three sources of liquidity risk: (i) funding concentrations based on instrument and counter 
party type, secured and unsecured funding and other liquidity risk identifiers; (ii) an amount of 
specific liabilities maturing within various time horizons; and (iii) off-balance sheet and similar 
exposures that could adversely affect funding during a liquidity stress event. 

Other material provisions of the Proposed Liquidity Rules involve procedures for monitoring and 
documenting various risk factors, such as collateral positions, enterprise liquidity risk, intraday 
liquidity positions, funding concentration risk, and timing of liability maturities and off balance sheet 
risks. 

C. Considerations 

Pending adoption of final liquidity regulations, Covered Companies should be reviewing all aspects of 
the proposed rules in order to assess and evaluate their liquidity positions. While Section 165 and a 
final liquidity rule would only apply to Covered Companies, other institutions should also consider 
engaging in some type of stress testing and monitoring of their liquid assets to evaluate various 
challenged scenarios so that management and boards are prepared to address possible challenges to 
meeting day-to-day obligations. While few banks failed during the recent crises due to liquidity 
challenges, a firmer grasp of current liquidity positions likely will be required and expected by federal 
and state banking regulators in the future, particularly the next time the economy begins to contract. 

Clearly, numerous regulatory issues remain to be implemented under the Dodd-Frank Act, despite the 
best efforts of the various federal agencies to meet extremely aggressive time frames for carrying out 
many whole scale reforms to our financial system. Further complicating the task for regulators and 
policymakers is the tremendous complexity of many of the rules required to implement the 
requirements of Dodd-Frank, and the potentially very high stakes in failing to get it right. In addition, 
continuing discussions of Dodd-Frank legislative relief and suggestions of more reforms to come, such 
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as GSE reform, along with suggestions of further tightening some Dodd-Frank provisions, such as 
TBTF, make the task even more challenging for the federal agencies expected to implement Dodd-
Frank’s requirements. Finally, external factors, such as the Basel III international capital rules, present 
another set of unique and challenging regulatory problems. Thus, while Dodd-Frank continues to 
demand the attention of all stakeholders, there continues to be a lack of consensus among lawmakers, 
policymakers, and within the financial industry (based on size, as well as numerous other factors) 
regarding the direction of financial reform and whether Dodd-Frank is beneficial or an overreaction 
that will ultimately require additional legislative and regulatory reforms to address a new set of 
problems that it has created. 
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 identify the types and number of institutions currently [exempted] from Section 2 of the [BHC Act]; 
 generally describe the size and geographic locations of the institutions; 
 determine the extent to which the institutions are held by holding companies that are commercial firms; 
 determine whether the institutions described have any affiliates that are commercial firms; 
 identify the federal banking agency responsible for the supervision of the institutions, before and after 

the transfer; 
 determine the adequacy of the federal bank regulatory framework applicable to each category of 

institution . . . including any restrictions (including limitations on affiliate transactions or cross-
marketing) that apply to transactions between an institution, the holding company of the institution, 
and any other affiliate of the institution; and 

 evaluate the potential consequences of subjecting the institutions to the requirements of the [BHC 
Act,] including with respect to the availability and allocation of credit, the stability of the financial 
system and the economy, the safe and sound operation of each category of institution, and the impact 
on the types of activities in which such institutions, and the holding companies of such institutions, may 
engage. Id. 
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