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The OCC’s Proposed Fintech Charter: If It Walks 
Like a Bank and Quacks Like a Bank, It’s a Bank 
By Lawrence D. Kaplan, Chris Daniel, Thomas P. Brown, Gerald S. Sachs & Lauren Kelly D. Greenbacker 

The Office of the Comptroller of the Currency (“OCC”) has announced that it may charter a new type 
of special purpose national bank to facilitate the provision of core banking activities—receiving 
deposits, paying checks or lending money—through financial technology (“Fintech”). The OCC’s 
announcement of a new form of special purpose national bank charter intended for Fintech (the 
“Fintech Bank Charter”) came in the form of a whitepaper entitled Exploring Special Purpose National 
Bank Charters for Fintech Companies, which was released on December 2, 2016 (the “Whitepaper”).1 
Through its willingness to consider applications for a Fintech Bank Charter, the OCC is acknowledging 
that the financial services industry is evolving, and recognizing that technology makes financial 
products and services more accessible and easier to use. Notwithstanding the foregoing, Fintech 
special purpose national banks (“Fintech Banks”) will be subject to the same rigorous standards of 
safety and soundness, fair access and fair treatment that apply to all national banks and federal 
savings associations under its jurisdiction. 

The OCC recognizes that the demographics of the financial marketplace also are changing with 
85 million millennials becoming consumers of financial services—a demographic that has come of age 
using and relying on technology. As the Whitepaper notes, these market forces have resulted in 
technology-driven nonbank companies seeking new ways to deliver financial products and services. 
While frequently viewed as competition to traditional banks, given the challenges of bank regulation, 
technology companies frequently consider whether to become banks themselves. The Fintech Bank 
Charter may be a vehicle to do so. Whether the Fintech Bank Charter would carry with it all of the 
obligations of being a full-service bank, including the application for and receipt of FDIC insurance, 
and the significant regulation of bank holding companies under the Bank Holding Company Act 
(“BHCA”)2 remains uncertain.3 To be clear, and we think this thought has been lost by some 
commentators on the Whitepaper, this entity will be a bank and will be regulated as a bank with all of 
the requisite burdens and obligations of being a bank. 

Notwithstanding the limited nature of the Fintech Bank Charter, as discussed below, the OCC has 
noted its intention to impose conditions on approval of a Fintech Bank Charter; accordingly, even 
when available, it will not be the right mechanism for every Fintech company. While half a loaf is 
better than none, the limitations and obligations imposed on an entity with a Fintech Bank Charter are 
a sobering reminder to the Fintech community that bank regulators regulate, and that the price of 
admission to become even a special purpose bank with a limited focus will likely be high. Marketplace 
forces and careful consideration of the broader legal landscape will determine whether such steep 
price is worth it. 
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I. OCC’s Chartering Authority and Applicable Law 

The Whitepaper is significant for its reaffirmation that the OCC has the authority to grant special 
purpose charters for national banks and federal savings associations under the National Bank Act and 
the Home Owners’ Loan Act (“HOLA”), respectively.4 Existing OCC regulations define a “special 
purpose national bank” as a bank that conducts activities other than fiduciary activities that engages 
in at least one of the following three core banking functions: receiving deposits; paying checks; or 
lending money.5 The OCC previously has used such authority to charter other types of national banks 
including credit card banks. Because the OCC views the provision of financial services through Fintech 
as merely an extension of its existing chartering authority, this reaffirmation of its chartering authority 
was not effectuated through a formal rulemaking under the Administrative Procedure Act (the “APA”).6 

A national bank is a type of corporate organization authorized under the National Bank Act and the 
laws of the United States7 that engages only in activities deemed to be permissible as identified in 
statutes, OCC regulations, and guidance issued by the OCC.8 Specifically, the National Bank Act 
affirmatively permits national banks to engage in lending.9 The Whitepaper further notes that issuing 
debit cards or engaging in other means of facilitating payments electronically is the modern equivalent 
of “paying checks,” which is identified as another core activity of national banks. 

A significant benefit to Fintech entities operating under a Fintech Bank Charter would be that a Fintech 
Bank would have the same status and attributes under federal law as a full-service national bank, and 
thus would be able to operate with the benefit of federal law preemption of inconsistent state laws, 
subject, of course, to limitations imposed by the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (the “Dodd-Frank Act”).10 Limitations on state examination or visitorial authority would 
also apply.11 

Under the current standard for federal preemption, specific state laws do not apply if they would 
require a national bank to be licensed in order to engage in certain types of activity or business (e.g., 
making loans). However, state laws that would generally apply to national banks include state laws on 
anti-discrimination, fair lending, debt collection, taxation, zoning, criminal laws, and torts.12 Moreover, 
the OCC has taken the position that state laws aimed at unfair or deceptive treatment of customers 
apply to national banks. Finally, any other state laws that only incidentally affect national banks’ 
exercise of their federally authorized powers to lend, take deposits and engage in other federally 
authorized activities would not be preempted and thus would be applicable to a Fintech Bank Charter. 

As noted in the Whitepaper, Fintech Banks will be subject to the same laws, regulations, examination, 
reporting requirements, and ongoing supervision as other national banks. Statutes and regulations 
that by their terms apply to national banks would apply to all special purpose national banks, even 
uninsured national banks, include legal lending limits, as well as restrictions on transactions with 
affiliates and insider lending requirements.13 Other laws that apply to all entities engaged in financial 
services include the Bank Secrecy Act (“BSA”),14 other anti-money laundering (“AML”) laws,15 and the 
economic sanctions administered by the U.S. Department of the Treasury’s Office of Foreign Assets 
Control,16 Electronic Funds Transfer Act,17 Truth in Lending Act,18 Real Estate Settlement Procedures 
Act,19 Home Mortgage Disclosure Act,20 Equal Credit Opportunity Act,21 Fair Credit Reporting Act,22 
Fair Housing Act,23 Service Members Civil Relief Act,24 and Military Lending Act25 and each law’s 
respective implementing regulations. A special purpose national bank also would be subject to the 
prohibitions on engaging in unfair or deceptive acts or practices under Section 5 of the Federal Trade 
Commission Act26 and unfair, deceptive or abusive acts or practices under Section 1036 of the Dodd-
Frank Act.27 
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While not discussed in the Whitepaper, special purpose national banks are subject to the Change in 
Bank Control Act, which would require that any person acquiring control of a Fintech Bank obtain prior 
OCC approval after at least a 60-day public notice and comment period.28 As a result, prior agency 
approval would be required for a Fintech Bank to engage in an exit transaction or a material capital 
raising transaction. In addition, if a Fintech Bank is deemed to have insured deposits, a transfer of 
such deposit liabilities or an assumption of another bank’s deposit liabilities would be subject to the 
Bank Merger Act29 and change in control transactions could involve approval by the Board of 
Governors of the Federal Reserve System.30 In addition, changes in a national bank’s permanent 
capital could require notice to or an application for prior approval to the OCC,31 which also could 
impact the timing of capital raising transactions. 

Fintech Banks also would be subject to limitations on their ability to pay dividends, which are 
restricted to undivided profits during the current year, with a one- or two-year look back as a 
limitation.32 In addition, Fintech Banks would be subject to restrictions on certain incentive 
compensation arrangements that are deemed to pose inappropriate risks to the bank.33 

Furthermore, a Fintech Bank that makes a material change to its approved business plan would also 
need prior OCC approval, which could impact the ability of a Fintech company to quickly change its 
focus.34 

We also want to reiterate that there is a question about whether the OCC can grant a Fintech Bank 
Charter that does not include the power to take deposits. Deposit-taking is a defining attribute of a 
bank, and if the OCC charters a Fintech Bank that does not have deposit-taking powers, the question 
is whether that entity could actually be deemed to be a “bank” (i.e., has the OCC exceeded its 
statutory chartering authority?). If the Fintech Bank accepts deposits (other than trust deposits), it 
must apply to the FDIC for deposit insurance, and the Fintech Bank would, therefore, be a “bank” for 
purposes of the BHCA, necessitating the regulation of the Fintech Bank’s corporate parent(s) to 
regulation as a bank holding company, including restrictions on its nonbanking activities. 

II. Regulation of Fintech Banks 

While the OCC would be the primary prudential regulator and supervisor of a special purpose national 
bank, depending on the structure of the bank and the activities it conducts, other federal regulators 
may have oversight roles over its ownership structure and/or the operations of the bank. 

While the OCC contemplates in the Whitepaper that issuers of debit cards could obtain a Fintech Bank 
Charter, the structure of the underlying accounts accessible through the debit card will be critical, 
unless the underlying accounts are de-coupled and held as deposits at a separate depository 
institution. While it is possible to structure a payment transmission through a fiduciary relationship, 
thereby avoiding the need for FDIC deposit insurance,35 such structure could raise issues from a 
consumer protection perspective, leaving consumers with little if the bank were to fail and subjecting 
the bank’s management to claims of breaches of their fiduciary duty to protect funds in transit. 
This structure also could be implemented today through a national trust bank. 

As the concept of what is or is not a deposit as defined under Section 3(l) of the Federal Deposit 
Insurance Act (“FDI Act”),36 the FDIC would appear to have significant input into the efficacy of a 
Fintech Bank Charter for entities engaged in payments. In its capacity as an insurer, the FDIC is risk-
adverse, and if it determines that funds accepted by a Fintech Bank should be classified as “deposits,” 
the Fintech Bank would be required to obtain deposit insurance issued by the FDIC, subjecting such 
bank to FDIC jurisdiction and backup enforcement authority. The OCC’s push for a Fintech Bank 
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Charter has historical precedent, as at the inception of internet banking it was the FDIC that raised red 
flags to internet companies seeking to form banks, even though the OCC was willing to charter such 
entities.37 Accordingly, industry interest and the OCC’s willingness to charter special purpose national 
banks could be tempered if the FDIC deems a Fintech Bank to be accepting deposits. 

Moreover, if a Fintech Bank accepts deposits, its corporate shareholders would be subject to the BHCA 
and rules and regulations of the Board of Governors of the Federal Reserve System thereunder.38 
If the bank is deemed (i) an insured depository institution or (ii) accepts demand depositors and is 
engaged in the business of making commercial loans, provided that the entity does not qualify for any 
of the exceptions from the definition of “bank” in the BHCA, such as trust banks, credit card banks, 
credit unions and industrial loan companies. If subject to the BHCA, a corporate shareholder would be 
subject to Federal Reserve oversight and supervision, including significant limitations on its nonbank 
activities. 

Corporate shareholders of a Fintech Bank that only engages in lending, and is funded without 
deposits, would not be a “bank” for purposes of the BHCA. However, corporate shareholders of entities 
“receiving deposits” and some entities “paying checks” could be subject to the BHCA as well 
depending upon the structure of the funds held by the bank paying such checks. If structured in a 
fiduciary capacity, the shareholder would not be subject to the BHCA; however, if the underlying funds 
of the payments transaction are deemed as deposits, then the shareholder is subject to the BHCA and 
the bank would also be subject to FDIC supervision. 

Compliance with laws and regulations promulgated by the Consumer Financial Protection Bureau 
(“CFPB”) would be regulated by the OCC, unless the Fintech Bank is over $10 billion in assets, which 
would cause its compliance with consumer laws to be regulated by the CFPB.39 The CFPB also 
maintains jurisdiction over certain nonbank financial services providers such as mortgage originators 
or servicers and entities the CFPB designates as “larger market participants” through rulemaking.40 
Nonetheless, establishment of a Fintech Bank Charter could benefit nonbanks engaged in mortgage 
origination or servicing, if such entities maintain less than $10 billion in assets. 

III. Chartering Process 

The chartering process for a Fintech Bank would be the same as for a full-service national bank, 
applying supervisory standards involving safety and soundness, as well as requirements to provide fair 
access to financial services, treat customers fairly, and comply with all applicable laws and 
regulations. The OCC traditionally tailors these standards based on a bank’s size, complexity, and risk 
profile. 

Initially, formation of all national banks involves three key components – a well-developed business 
plan, sufficient capital, and qualified management. Each of the following factors will be critical in an 
OCC determination to charter a Fintech Bank: 

A. Business Plan. The business plan of a bank is the key component of any charter 
proposal, as it articulates a bank’s activities and how the bank will use its resources to 
meet its goals and objectives and will set forth metrics of progress. As in the formation 
of a full service bank, the OCC expects a three-year comprehensive plan for a Fintech 
Bank Charter applicant to discuss: 
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 Markets to be served; 

 Products and services; 

 Assessments of risks inherent with the proposed products and services, 
including BSA/AML, consumer protection, and fair lending; 

 Risk controls and management information systems; 

 Capital and metrics to monitor appropriate capital levels, as discussed below; 

 Financial inclusion, as discussed below; and 

 Recovery and exit strategies, as discussed below. 

B. Capital. As set forth in the Whitepaper, the OCC is not setting specific capital 
requirements for Fintech Banks, but will require that applicants identify minimum and 
ongoing capital levels need to be commensurate with the risk and complexity of the 
proposed activities (including on- and off-balance sheet activities). This is similar to 
how the OCC evaluates capital at national trust banks.41 

The OCC’s evaluation of capital adequacy (initial and ongoing) will then consider the 
risks and complexities of the proposed products, services, and operating 
characteristics, taking into account both quantitative and qualitative factors.42 In 
addition to assessing the quality and source of capital, the OCC also considers on- and 
off-balance sheet composition, credit risk, concentration, and market risks. Moreover, 
Fintech Bank Charter applicants whose business activities include off-balance sheet 
would be subject to the OCC’s minimum regulatory capital requirements; however, the 
minimum capital levels required may not adequately reflect the risks associated with 
off-balance sheet activities. Accordingly, Fintech Bank Charter applicants will be 
expected to propose a minimum level of capital that the proposed bank would meet or 
exceed at all times. This requirement parallels an existing requirement imposed on 
national trust banks, which typically have few assets on the balance sheet than other 
institutions, and are typically required to hold a specific minimum amount of capital, 
which often exceeds the capital requirements for other types of banks. Similarly, the 
OCC would consider adapting capital requirements applicable to a Fintech Bank 
Charter applicant as necessary to adequately reflect its risks and to the extent 
consistent with applicable law. 

C. Liquidity. Similarly, the OCC will focus on a Fintech Bank Charter applicant’s liquidity 
management and capacity to readily and efficiently meet expected and unexpected 
cash flows and collateral needs at a reasonable cost, without adversely affecting either 
daily operations or the financial condition of the bank. Liquidity will be evaluated 
commensurate with the risk and complexity of the proposed activities. In assessing 
the liquidity position of a Fintech Bank Charter applicant, the OCC considers a 
proposed bank’s access to funds as well as its cost of funding.43 

D. Fair Lending and Financial Inclusion. While not formally subjecting non-depository 
Fintech-Chartered banks to the Community Reinvestment Act (“CRA”),44 the 
Whitepaper notes that the OCC’s statutory mission includes ensuring that national 
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banks treat customers fairly and provide fair access to financial services, factors 
typically addressed through CRA compliance by full service banks. Nonetheless, in an 
attempt to placate community groups that fear a transfer of banking services from 
entities subject to the CRA to entities exempt from the CRA, the OCC will require an 
applicant seeking a Fintech Bank Charter that engages in lending activities to 
demonstrate a commitment to financial inclusion that supports fair access to financial 
services and fair treatment of customers. The nature of the commitment would depend 
on the entity’s business model and the types of loan products or services it intends to 
provide. For example, Fintech Bank Charter applicants seeking to engage in lending 
will need to address the following elements: 

 an identification of, and method for defining, the relevant market, customer 
base, or community; 

 a description of the nature of the products or services the company intends to 
offer (consistent with its business plan), the marketing and outreach plans, 
and the intended delivery mechanisms for these products or services; 

 an explanation of how such products and services, marketing plans, and 
delivery mechanisms would promote financial inclusion (e.g., provide access to 
underserved consumers or small businesses); and 

 full information regarding how the proposed bank’s policies, procedures, and 
practices are designed to ensure products and services are offered on a fair 
and non-discriminatory basis. For example, the OCC may ask an applicant that 
plans to extend credit to provide the terms on which it plans to lend, including 
a description of the protections it plans to provide to individuals and small 
business borrowers. 

E. Alternative Business Strategies and Recovery. Like the OCC requires of full service 
banks subject to a business plan requirement, Fintech Banks will be required to 
propose alternative business and recovery strategies to address various best-case and 
worst-case scenarios and identify specific financial or other risk triggers that would 
prompt the board and management’s determination to unwind the operation in an 
organized manner. These strategies must provide a comprehensive framework for 
evaluating the financial effects of severe stress that may affect an entity and options 
to remain viable under such stress. The business plan must address material changes 
in the institution’s size, risk profile, activities, complexity, and external threats, and be 
integrated into the entity’s overall risk governance framework. Plans must be specific 
to that entity, aligned with the entity’s other plans, and coordinated with any 
applicable parent or affiliate planning. A plan should include triggers alerting the entity 
to the risk or presence of severe stress, a wide range of credible options an entity 
could take to restore its financial strength and viability, and escalation and notification 
procedures. While the objective of these business and recovery strategies is to remain 
a viable entity, the OCC may also require a company to have a clear exit strategy. 
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The OCC’s formal licensing process will involve four stages:45 

1. The prefiling stage, in which potential applicants engage with the OCC in formal and 
informal meetings to discuss their proposal, the chartering process, and application 
requirements. 

2. The filing stage, in which the organizers prepare and submit the application, including 
a three-year business plan. Organizers also must publish notice of the charter 
application as soon as possible before or after the date of the filing. An applicant’s 
senior management and management of controlling shareholders also must submit 
biographical information, personal financial information, and be fingerprinted. 

3. The review and evaluation stage, in which the OCC conducts background and field 
investigations, and reviews and analyzes the application to determine whether the 
proposed bank: has a reasonable chance of success; will be operated in a safe and 
sound manner; will provide fair access to financial services; will ensure compliance 
with laws and regulations; will promote fair treatment of customers; and will foster 
healthy competition. 

4. The decision stage, which includes three phases: 

(i) the preliminary conditional approval phase, during which the OCC decides 
whether to grant preliminary conditional approval of the proposed special purpose 
charter; 

(ii) the organization phase, during which the bank in organization raises capital, 
prepares for opening, and the OCC conducts a preopening examination; and 

(iii) the final approval phase, during which the OCC decides whether the bank has 
met the conditions for opening. 

Like with full service charter proposals, the OCC has noted that it will impose a number of standard 
conditions on a Fintech Bank when it grants preliminary conditional approval, such as the 
establishment of appropriate policies and procedures and the adoption of an internal audit system 
appropriate to the size, nature, and scope of the bank’s activities. Moreover, the OCC may impose 
additional conditions for a variety of reasons, including, for example, to ensure the newly chartered 
bank does not change its business model from that proposed in the application without prior OCC 
approval,46 to mandate higher capital and liquidity requirements, or to require the bank to have a 
resolution plan to sell itself or wind down if necessary. In addition, in the case of an uninsured bank, 
the OCC may impose requirements by way of conditions similar to those that apply by statute to an 
insured bank, to the extent appropriate given the business model and risk profile of a particular 
applicant. The OCC likely would impose additional conditions in connection with granting a Fintech 
Bank Charter based on the Fintech applicant’s business model and risk profile. 

IV. Initial Views of Winners and Losers 
A special purpose national bank clearly will benefit: 

• Fintech companies seeking to operate under one national license rather than on a state-by-
state regime (e.g., lenders, mortgage lenders, mortgage services, and money transmitters); 
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• Nonbank lenders, mortgage originators, and servicers with less than $10 billion in assets, 
which can avoid CFPB supervision; 

• Payment processors or prepaid card program managers, which can control their own 
operations without being subjugated to a bank partner; and 

• Full service banks, which no longer will have to compete with nonbank Fintech companies, 
which they perceive are operating on an uneven playing field, as the laws and regulations 
applicable to all banks will apply to Fintech Banks. 

However, as discussed above, special purpose national banks will impose a host of requirements that 
nonbank Fintech companies currently are not subject to, including: 

• Higher capital and liquidity requirements than a full-service bank; 

• Compliance with obligations to ensure financial inclusion; 

• Ongoing monitoring of business activities; 

• Rigorous examinations by the OCC (and perhaps the FDIC and Federal Reserve); 

• FDIC and possibly Federal Reserve oversight if the Fintech Bank accepts deposits; and 

• Regulation of significant corporate transactions under the Change in Bank Control Act and, 
perhaps, the Bank Merger Act and/or the BHCA. 

In addition, Fintech Banks could adversely impact: 

• State banking departments, which depend on licensing and examination revenue; and 

• Full service banks, which franchise their charters for programs managed by nonbank Fintech 
companies. 

V. Action Plan 

A. Considerations in Applying for a Fintech Bank Charter 

While the Whitepaper confirms that the OCC will consider charter applications by companies engaged 
in financial technology that are engaged in core banking activities such as receiving deposits, paying 
checks or lending money, such entities must explore whether or not a special purpose national bank 
charter would enhance their operations. Principally, such analysis must consider whether cost of 
federal regulation and the benefit of federal preemption outweigh the cost of state-by-state system 
licensure or partnering with an existing bank.47 Similarly, such analysis clearly must focus on whether 
converting to a national charter would cause a change in operations, such as from a licensed money 
transmitter to an entity that could be deemed to be receiving deposits, which would cause a cavalcade 
of additional regulatory obligations. 

B. OCC Solicitation of Comments 

Moreover, in addition to evaluating the consequences of converting to a Fintech Bank Charter 
companies should also consider commenting on types of activities and expectations that the OCC 
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should require for entities seeking a Fintech Bank Charter. Specifically, the OCC is seeking input on 
13 questions by January 15, 2017: 

1. What are the public policy benefits of approving Fintech companies to operate under a 
National bank charter? What are the risks? 

2. What elements should the OCC consider in establishing the capital and liquidity 
requirements for an uninsured special purpose national bank that limits the type of 
assets it holds? 

3. What information should a special purpose national bank provide to the OCC to 
demonstrate its commitment to financial inclusion to individuals, businesses, and 
communities? For instance, what new or alternative means (e.g., products, services) 
might a special purpose national bank establish in furtherance of its support for 
financial inclusion? How could an uninsured special purpose bank that uses innovative 
methods to develop or deliver financial products or services in a virtual or physical 
community demonstrate its commitment to financial inclusion? 

4. Should the OCC seek a financial inclusion commitment from an uninsured special 
purpose national bank that would not engage in lending, and if so, how could such a 
bank demonstrate a commitment to financial inclusion? 

5. How could a special purpose national bank that is not engaged in providing banking 
services to the public support financial inclusion? 

6. Should the OCC use its chartering authority as an opportunity to address the gaps in 
protections afforded individuals versus small business borrowers, and if so, how? 

7. What are potential challenges in executing or adapting a Fintech business model to 
meet regulatory expectations, and what specific conditions governing the activities of 
special purpose national banks should the OCC consider? 

8. What actions should the OCC take to ensure special purpose national banks operate in 
a safe and sound manner and in the public interest? 

9. Would a Fintech special purpose national bank have any competitive advantages over 
full-service banks the OCC should address? Are there risks to full-service banks from 
Fintech companies that do not have bank charters? 

10. Are there particular products or services offered by Fintech companies, such as digital 
currencies, that may require different approaches to supervision to mitigate risk for 
both the institution and the broader financial system? 

11. How can the OCC enhance its coordination and communication with other regulators 
that have jurisdiction over a proposed special purpose national bank, its parent 
company, or its activities? 

12. Certain risks may be increased in a special purpose national bank because of its 
concentration in a limited number of business activities. How can the OCC ensure that 
a special purpose national bank sufficiently mitigates these risks? 
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13. What additional information, materials, and technical assistance from the OCC would a 
prospective Fintech applicant find useful in the application process? 

Paul Hastings attorneys are experienced in working with clients seeking banking charters as well as 
state-licensing issues, and are assisting clients navigating the OCC’s Fintech Bank Charter framework. 
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