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Hospitals and Physician Bonus Pools: Improper 
Designs Prompt Penalties Over $100 Million 
BY PHILLIP H. STREET, J. MARK POERIO, W. CRAIG SMITH & TARA RAVI 

Two hospitals have recently been handed judgments sustaining penalties—of $134 million and $277 
million, respectively—because they determined bonus pools for physicians based in part on revenues 
attributable to the physicians’ referrals. Each case involved a court’s decision that the bonus structure 
violated the Stark Law, even though hospital attorneys had reviewed and cleared the underlying 
contracts and plans. Hospitals and physicians would be smart to respond with a risk assessment of 
their incentive compensation structures because formula-based bonus pools are likely to receive close 
scrutiny from the government and could trigger massive damage exposure under both the Stark Law 
and the False Claims Act. 

In  United States ex rel. Baklid-Kunz v. Halifax Hospital Med. Ctr. et al., Case No. 6:09-cv-1002 (M.D. 
Fla.), Halifax Hospital Medical Center, a non-profit community hospital in Florida, entered into 
employment agreements with six medical oncologists. The employment agreements provided that the 
physicians would receive a salary and a bonus. The bonus was drawn from a bonus pool that equaled 
15% of the “operating margin,” i.e., profit, from Halifax’s medical oncology program. The operating 
margin included revenue from outpatient medical oncology services, physician services, and fees for 
outpatient oncology pharmacy drugs and fees for services related to the administration of 
chemotherapy. The compensation pool was divided between the oncologists based on each individual 
oncologist’s personally performed services. 

In 2008, Halifax’s director of physician services reported to the hospital that the oncology bonuses 
might be illegal. Halifax retained a law firm to provide an opinion on the issue, and the lawyers 
concluded in a memorandum that the bonus pool complied with the Stark Law bona fide employment 
exception because each bonus was based “solely on each [o]ncologist’s relative personal clinical 
production for the fiscal year as measured by charges (converted to Medicare rates), and thus this 
percentage, or relative allocation, did not directly or indirectly take into account the volume or value 
of any [o]ncologist’s referrals.” The relator filed a qui tam action in June 2009 alleging that Halifax 
violated the Stark Law by billing Medicare for items provided as a result of referrals from physicians 
with whom Halifax had improper relationships. The government intervened in late 2011. 

The government moved for summary judgment arguing that the incentive bonuses violated the Stark 
Law because the bonuses included funds from the oncologists’ referrals to Halifax and not just billings 
for the physicians’ personal services. Halifax, relying on its counsel’s legal memorandum, argued that 
the bonus compensation arrangement fell within the bona fide employment exception because each 
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oncologist’s share of the bonus was determined solely based on each physician’s personal billings and 
not the volume or value of referrals by the oncologists to the hospital. 

The court distinguished between a bonus that is based on services personally performed by the 
oncologists and a bonus pool that is divided up by the percentage of services personally performed by 
the oncologists. Applying this distinction to Halifax’s bonus compensation arrangement, the court ruled 
that the bonus was based on revenue from referrals by the oncologists to the hospital for medical 
oncology services in addition to services personally performed by the oncologists. The court explained 
that while the oncologists could increase their own bonus by personally performing more services, the 
oncologists could also increase their bonus by making more referrals to Halifax. 

This case has drawn national attention because of the size of potential damages and because the 
decision comes on the heels of a $277 million judgment against Tuomey Healthcare System in South 
Carolina for similar violations of the Stark Law. In U.S. ex rel., Drakeford v. Tuomey Healthcare 
System, Inc., Case No. 3:05-CV-02858-MBS (D.S.C.), a South Carolina district court performed a 
similar analysis to that applied to Halifax Hospital and found that an employment arrangement 
between Tuomey and 17 surgeons did not meet the bona fide employment exception because the 
base compensation and bonuses were in excess of fair market value and varied with the volume and 
value of the physicians’ referrals. Specifically, the physician employment agreements provided an 
annual base salary that fluctuated based on Tuomey’s net cash collections for outpatient procedures, a 
productivity bonus equal to 80 percent of the net collections, and an incentive bonus that could total 
up to 7 percent of the productivity bonus. The court found that the compensation arrangement was 
based on referrals by the surgeons to the hospital because outpatient procedures personally 
performed by the surgeons nevertheless generated a referral of a technical component or facility fee 
to the hospital. 

Notably, a key point in both Halifax and Tuomey is that both hospitals sought advice from outside 
counsel who advised that the physician compensation agreements were legal. The rules are certainly 
tricky and arcane, yet involve immensely high stakes (as shown from the hundred-plus million dollar 
penalties that resulted). Hospitals should review their physician bonus compensation arrangements 
with experienced healthcare regulatory and employment counsel to ensure compliance with the Stark 
Law. Early detection is just as valuable in law as medicine—with these tainted bonus arrangements 
being best to remedy before the government audits. 

   



 

  3 

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Phillip H. Street 
1.404.815.2216 
phillipstreet@paulhastings.com  

W. Craig Smith 
1.404.815.2366 
craigsmith@paulhastings.com  

Tara Ravi 
1.404.815.2368 
tararavi@paulhastings.com 

Los Angeles  
 
James F. Owens  
1.213.683.6191  
jamesowens@paulhastings.com   

Paul A. Gomez  
1.213.683.6132 
paulgomez@paulhastings.com   

Josh Hill  
1.213.683.6328 
joshuahill@paulhastings.com 

 

San Francisco  

Gayl A. Westendorf  
1.415.856.7057 
gaylwestendorf@paulhastings.com   

Jenny J. Wang  
1.415.856.7067 
jennywang@paulhastings.com  

Washington, D.C. 

J. Mark Poerio 
1.202.551.1780 
markpoerio@paulhastings.com  
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