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New San Francisco Ordinance Grants Protected 
Status to “Caregivers” and Allows Them to 
Request Flexible Work Arrangements: Will Its 
Provisions Spread to Other Jurisdictions? 
BY THOMAS E. GEIDT 

Once again, the City and County of San Francisco has passed first-of-its-kind legislation benefiting 
employees and imposing new obligations on employers. The San Francisco “Family Friendly 
Workplace” Ordinance grants special protected status to “caregivers” and allows them to formally 
request flexible or predictable working arrangements of any kind. Employers must consider such 
requests, follow strict protocols in responding, and deny them only for “bona fide business reasons.” 

The Ordinance, which will take effect on January 1, 2014, is patterned after laws on the books in 
various foreign countries, particularly in the United Kingdom, as well as a new Vermont state law of 
more limited scope. According to its sponsors, the Ordinance is needed due to the prevalence of 
working women, single-parent families, and households in which both parents work; pay inequities 
affecting working mothers and other caregivers; lengthy commutes that leave employees with less 
time to balance work and caregiving responsibilities; the increasing need to care for elderly parents; 
and other changing workplace demographics. 

Like other San Francisco ordinances enacted in past years—for example, its domestic partner, living 
wage, and paid sick leave laws—the City’s newest enactment could eventually catch hold in other 
cities and states as well. 

What Employers are Covered? 

The Ordinance applies to all private employers, whether or not they are government contractors, if 
they regularly employ 20 or more employees in San Francisco. “Employer” also includes corporate 
officers or executives who directly or indirectly employ or exercise control over the wages, hours, or 
working conditions of an employee. This means the City or a court can impose individual liability upon 
corporate managers who are found to have violated the Ordinance’s requirements. 

What Employees are Covered? 

The Ordinance protects employees who have been employed by a covered employer within the 
geographic boundaries of the City of San Francisco for at least six months and who regularly work at 
least eight hours per week. Although the Ordinance is not entirely clear on this point, we interpret it to 
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mean that the employee must regularly work at least eight hours per week in San Francisco. This 
could include, for example, employees who are based outside of San Francisco but regularly spend at 
least one day per week working in a San Francisco location or telecommuting from a San Francisco 
home office. 

Who Is a “Caregiver”? 

The Ordinance defines “caregiver” as an employee who is a primary contributor to the ongoing care 
of: (1) one or more children for whom the employee has assumed parental responsibility, (2) a parent 
age 65 or over, or (3) a family member with a serious health condition. Such family members may 
include a spouse, domestic partner, child, parent, sibling, grandchild or grandparent, whether related 
by blood, legal custody, marriage, or domestic partnership. 

An Employee’s Right to Request a Flexible or Predictable Working Arrangement 

Covered employees may request a “Flexible or Predictable Working Arrangement” to assist with 
caregiving responsibilities. A request may include, for example, changes in the employee’s hours, 
working time, work locations, duties, or work assignments. 

The request must be made in writing or, if verbal, later reduced to writing. It must specify the 
arrangement sought, the date the employee wants it to become effective, the duration of the 
arrangement, and an explanation of how the request is related to caregiving. 

“Flexible Working Arrangement” means a change in an employee’s terms and conditions of 
employment that provides flexibility to assist the employee with caregiving responsibilities. This may 
include, but is not limited to: 

 a modified work schedule; 

 changes in start and/or end times for work; 

 part-time employment; 

 job sharing arrangements; 

 working from home; 

 telecommuting; 

 a reduction or change in work duties; or 

 part-year employment. 

“Predictable Working Arrangement” means a change in an employee’s terms and conditions of 
employment that provides scheduling predictability to assist the employee with caregiving 
responsibilities. 

An employee may make two such requests every 12 months. Employees who experience a “major life 
event” may make a third request in the year. “Major life event” means birth of the employee’s child, 
placement of a child through adoption or foster care, or an increase in an employee’s caregiving duties 
for a family member with a serious health condition. 
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Responding to Employee Requests 

Whenever an employee submits a request for a Flexible or Predictable Working Arrangement, the 
employer must meet with the employee within 21 days of the request. The employer must then 
consider and respond to the request in writing within 21 days of the meeting. 

An employer who denies a request must explain the denial in a written response that sets out a “bona 
fide business reason” for the denial, notifies the employee of the right to request reconsideration of 
the decision, and includes a copy of the Ordinance’s reconsideration provision. Bona fide business 
reasons may include such things as the identifiable cost of the proposed change, the detrimental effect 
it might have on the employer’s ability to meet customer or client demands, the inability to 
redistribute work among other employees, or the lack of available work that would meet the 
employee’s requested arrangement. 

Importantly, the City may not find an employer to be in violation based on its own assessment of the 
validity of the employer’s bona fide business reason for denying an employee’s request. In other 
words, the City’s enforcement agency and the courts are not supposed to sit as “super-personnel 
boards,” second-guessing an employer’s decision whether to grant or deny an employee’s request for 
a flexible working arrangement. 

An employer who grants an employee’s request must confirm the arrangement in writing to the 
employee. Either the employer or the employee may later revoke the arrangement by giving 14 days’ 
written notice to the other. If it is revoked, the employee may then submit a request for a different 
Flexible or Predictable Working Arrangement, to which the employer must respond in the same 
manner outlined above. 

The Employee’s Right to Request Reconsideration 

An employee whose request for a Flexible or Predictable Working Arrangement has been denied may 
submit a request for reconsideration to the employer in writing within 30 days of the decision. The 
employer must then meet with the employee again, within 21 days, to discuss the reconsideration 
request. Within 21 days after the meeting, the employer must inform the employee of its final decision 
in writing. If the reconsideration request is denied, the employer must again explain its bona fide 
business reason for the denial. 

Protected Status for Caregivers 

The Ordinance also creates a new protected class of employees based on their “caregiver status.” 
Employers may not discharge or in any way discriminate against employees based on their caregiver 
status, or retaliate against an employee for exercising rights protected under the Ordinance. Such 
rights include requesting a Flexible or Predictable Working Arrangement, filing a complaint under the 
Ordinance, cooperating in a City investigation, opposing any practice made unlawful under the 
Ordinance, or informing co-workers or others of their rights under the Ordinance. 

New Posting Requirement 

Employers will be required to post a notice in conspicuous places where its San Francisco employees 
are employed, informing them of their rights under the Ordinance. The San Francisco Office of Labor 
Standards Enforcement (“OLSE”) will prepare the notice and make it available on its website. 
Employers must post the notice in English, Spanish, Chinese, and any language spoken by at least 5% 
of the employees at the workplace or job site. 
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Recordkeeping Requirement 

Covered employers must retain documentation for three years from the date of an employee’s request 
for a Flexible or Predictable Working Arrangement, and make the documents available to the OLSE 
upon request. If an employer fails to maintain the required documentation and a complaint is filed, the 
employer will be presumed to have violated the Ordinance, absent clear and convincing evidence to 
the contrary. 

Limited Collective Bargaining Exemption 

The Ordinance will not apply to employees who are covered by a bona fide collective bargaining 
agreement, but only if the requirements of the Ordinance are expressly waived in the CBA in clear and 
unambiguous terms. It is unlikely that labor unions will agree to include such express waivers in their 
CBAs. 

Enforcement Process and Remedies 

The Ordinance will be administered and enforced by the OLSE, the same agency that currently 
enforces the City’s Paid Sick Leave and other employment-related ordinances. The OLSE is authorized 
to investigate complaints and order any appropriate relief. It also may refer contested matters to 
hearings before a Hearing Officer or initiate court actions. For the first 12 months after the Ordinance 
takes effect (the year 2014), the Ordinance directs the agency to issue warnings rather than impose 
monetary penalties. After that, the agency may impose administrative penalties, requiring an 
employer (and/or individual managers) to pay $50 per day for each day that a violation has occurred 
or is continuing. Following a hearing, the OLSE also may seek reinstatement, back pay, payment of 
lost benefits, liquidated damages of $50 per employee for each day the violation continued, injunctive 
relief, attorneys’ fees, costs, and 10% interest. 

As mentioned, however, the OLSE may not find a violation based on its assessment of the validity of 
the employer’s bona fide business reasons for denying an employee’s request. Instead, its principal 
function will be to determine whether employers are adhering to the Ordinance’s procedural, posting 
and documentation requirements, as well as its anti-discrimination and retaliation provisions. 

The Ordinance does not appear to give employees a private right of action to enforce its provisions in 
court. Employees who allege they have been the victims of discrimination or retaliation for reasons 
prohibited by the Ordinance might, however, try to pursue court actions in state court premised on a 
violation of “public policy.” It is unclear whether the courts would allow this. 

Analysis and Recommended Steps 

Employers can be grateful that the City of San Francisco will not be second-guessing their business 
decisions in denying requests for flexible work arrangements. However, the Ordinance’s rigid 
timelines, extensive documentation requirements, and potentially significant monetary penalties will 
place a new burden on employers in San Francisco. The burden will be especially acute for those who 
operate in multiple jurisdictions and must comply with different sets of employment rules and 
regulations. 

We foresee, too, that the Ordinance may engender morale issues and favoritism complaints from 
employees who see some of their co-workers receiving flexible work arrangements that are not made 
available across the board. Perhaps most significant will be the additional category of discrimination 
and retaliation complaints that employers will now be required to defend. 
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This Ordinance takes effect soon, on January 1, 2014, and thus, covered employers should begin their 
preparations to comply. They should educate and train managers on the Ordinance’s requirements, 
set up a protocol for responding to employee requests, post the necessary notice when it becomes 
available, and ensure the necessary record retention. 

Although the Ordinance does not require that employers publicize its contents in employee handbooks, 
employers should consider whether handbook or policy changes are needed. In any event, covered 
employers will need to integrate their policies and compliance efforts with existing obligations under 
related statutes that regulate family and medical leave, paid kin care leave, paid sick leave, ADA 
reasonable accommodation, and the like. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings San Francisco lawyers: 

Robert P. Kristoff 
1.415.856.7073 
bobkristoff@paulhastings.com  

Thomas E. Geidt 
1.415.856.7074 
tomgeidt@paulhastings.com  
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