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ACO Shared Savings Program Fraud and Abuse 
Waivers Extended by CMS and OIG 
BY JAMES F. OWENS & JOSH R. HILL 

The Office of Inspector General (OIG) and Centers for Medicare and Medicaid Services (CMS) recently 
extended the interim final rule (Interim Rule) on fraud and abuse waivers for accountable care 
organizations (ACOs) participating in the Shared Savings Program.  This means that ACOs will 
continue to benefit from the waivers provided under the Interim Rule until November 2, 2015, or such 
earlier date as the Interim Rule is replaced by a final waiver rule. 

Shared Savings Program and Interim Rule 

Arising out of the Affordable Care Act of 2010, the Shared Savings Program is an initiative which is 
intended to encourage development of ACOs with the goal of improving quality of care for Medicare 
beneficiaries, while also reducing costs for beneficiaries and the Medicare program as a whole.  In 
furtherance of the Shared Savings Program and ACO development, the OIG and CMS issued the 
Interim Rule, which appeared in the November 2, 2011 Federal Register. 

The Interim Rule establishes waivers of certain federal fraud and abuse laws for arrangements 
involving ACOs participating in the Shared Savings Program.  Specifically, the Interim Rule created the 
following five waivers.  The first three identified below are waivers of the Stark Law, the Anti-Kickback 
Statute (AKS), and the Civil Monetary Penalties law prohibiting hospital payments to physicians to 
reduce or limit services (Gainsharing CMP Law); the fourth is a waiver of AKS and the Gainsharing 
CMP Law; the fifth is a waiver of AKS and the Civil Monetary Penalties law prohibiting inducements to 
beneficiaries.  A more detailed description of the five waivers is available in the Interim Rule itself. 

1. ACO Pre-Participation.  This waiver applies to ACO-related start-up arrangements that will take 
part in the Shared Savings Program. 

2. ACO Participation.  This waiver applies to ACOs during their participation in the Shared Savings 
Program and for a specified time thereafter. 

3. Shared Savings Distributions.  This waiver applies to distributions and use of shared savings 
generated pursuant to the Shared Savings Program. 

4. Compliance with the Stark Law.  This waiver applies to ACO arrangements that implicate Stark, 
but meet an exception. 

5. Patient Incentive.  This waiver applies to medically-related incentives offered by ACOs 
participating in the Shared Savings Program to beneficiaries for the purpose of encouraging 
preventive care and following treatment plans. 
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Implications of Extension 

Had CMS and the OIG not extended the Interim Rule, it would have expired on November 2nd with no 
final rule to replace it.  Without the Interim Rule or a final rule, Shared Savings Program participants 
who had been relying on the Interim Rule’s waivers for the past three years would have faced 
significant legal uncertainty.  By extending the Interim Rule, the government managed to avoid that 
scenario, which would likely have hindered new entries into the Shared Savings Program and left 
current participants with a lot of questions.  Most importantly, when they issued the extension, CMS 
and the OIG pointed out that it should not be interpreted as a sign that they may not establish 
permanent waivers at all.  Rather, they expressly noted that permanent waivers, which they believe 
are vital to the continued success of the Shared Savings Program, remain the ultimate goal. 

For potential and actual ACO participants, the extension means that it is business as usual for the time 
being.  In the meantime, CMS and the OIG have invited stakeholders to provide them with feedback 
on the current waivers to help facilitate their preparation of the final rule. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles 

James F. Owens 
1.213.683.6191 
jamesowens@paulhastings.com 

Josh Hill 
1.213.683.6328 
joshuahill@paulhastings.com 

Tomer B. Konowiecki 
1.213.683.6278 
tomerkonowiecki@paulhastings.com 

Jenny J. Wang 
1.213.683.6119 
jennywang@paulhastings.com 

Atlanta 

W. Craig Smith 
1.404.815.2366 
craigsmith@paulhastings.com 

Phillip H. Street 
1.404.815.2216 
phillipstreet@paulhastings.com 

Tara Ravi 
1.404.815.2368 
tararavi@paulhastings.com 
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