
 

 

  1 

Is Your Business Ready to Comply with the 
Final Amended Department of Defense Military 
Lending Act Regulation? 
By Gerald S. Sachs, Lawrence D. Kaplan, Alexandra L. Anderson & Lauren Kelly D. Greenbacker 

I. Introduction 

On October 1, 2015, the Department of Defense (“DOD”) final rule amending its implementing 
regulation under the Military Lending Act (“MLA”) goes into effect (the “MLA Rule”).1 Most creditors 
will have until October 3, 2016 to transition to the new method for conducting a covered-borrower 
check, while credit card accounts under an open-end consumer credit plan will have until October 3, 
2017 to bring their practices into full compliance. With this MLA Rule, the DOD—the stealth bank 
regulator—has expanded the types of closed-end and open-end credit products that will be covered by 
the provisions of the MLA, including the 36% “military annual percentage rate” (“MAPR”), which 
includes all interest, fees, and charges associated with a loan, such as charges for ancillary or “add-
on” products related to the credit. 

The MLA Rule extends the MLA and the MAPR to all types of small dollar or payday loans, vehicle 
titles, refund anticipation loans, deposit advance and installment loans, unsecured open-end lines of 
credit, and even credit cards made to service members and their families. The MLA Rule also 
mandates additional compliance measures related to the offering of certain financial products and 
services, and streamlines information that a creditor must provide to covered borrowers when 
completing consumer credit transactions. The DOD, which appears to be taking a page from the 
Consumer Financial Protection Bureau (“CFPB”) playbook, has created a “safe harbor” for creditors 
that undertake certain safeguards for service members, including using the DOD-operated online MLA 
database to determine whether a consumer-applicant is indeed covered by the rule. 

In sum, the MLA Rule’s regulatory changes will place a significant compliance burden on lenders who 
seek to offer certain consumer credit products to service members and their families. The substantial 
risks of noncompliance include potential civil and criminal liability, the voiding of contracts at 
inception, and other relief available under state law. This well-deserved protection for our nation’s 
service members comes with a hefty burden that will require a review of internal controls and risk 
management procedures on the part of lenders to ensure regulatory compliance and avoid the ire of 
the DOD, state attorneys general, and the CFPB. 
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II. The Military Lending Act and its Implementing Regulation 

The DOD’s MLA Rule mirrors the consumer protection modus operandi of the CFPB, preferring 
regulatorily-imposed protection over consumer education. The genesis of the MLA regulation stems 
from the Talent-Nelson amendment to the John Warner National Defense Authorization Act of 2007, 
which required the DOD to write regulations to implement the Act.2 Thus, DOD implemented 
regulations that contained limitations and requirements for certain types of consumer credit extended 
to active duty service members and their spouses, children, and other dependents.3 

Initially, the DOD applied the MLA regulations only to three narrowly-defined consumer products: 
(1) payday loans; (2) vehicle title loans; and (3) tax refund anticipation loans, provided that these 
products meet the definition of a credit under the Regulation Z4 (the right to defer payment of debt or 
to incur debt and defer its payment). The initial MLA regulation mandated, among other things, the 
following: 

 Specific criteria necessary for consumer products to be considered payday, vehicle title, and 
tax refund anticipation loans;5 

 A specific method for calculating the MAPR or military interest rate; 

 An interest rate limit or cap; 

 A process for verifying the identity of service members; and 

 Certain consumer disclosures. 

The original calculation for the MAPR was based on the costs associated with determining the typical 
Annual Percentage Rate (“APR”), as defined for closed-end credit transactions under Regulation Z, 
with the inclusion of certain additional costs listed in the regulation. These costs included interest, 
fees, credit service charges, credit renewal charges, credit insurance premiums including charges for 
single premium credit insurance, fees for debt cancellation or debt suspension agreements, and fees 
for credit-related ancillary products sold in connection with and either at or before consummation of 
the credit transaction. Certain other costs were not originally factored into the MAPR, such as 
unanticipated late payments, default, taxes, or fees prescribed by law or paid to public officials in 
relation to a security interest, or tax preparation fees. In addition, the initial regulation prohibited 
rollovers or renewals related to loans covered by the regulations at the time of loan origination. 

The DOD’s initial regulation also required service members to state affirmatively whether they or their 
dependents were covered by the regulation by indicating their military status at the time of 
application. Further, to verify the identity of service members, creditors had the option of obtaining 
proof of military service (via military identification or earnings and leave statements), obtaining a copy 
of active duty orders (for reservists), or checking the military database. Any violation of the regulation 
resulted in a federal criminal misdemeanor, voiding of the contract, and other relief available under 
state law. 

III. The Final MLA Rule and Compliance Considerations 

Considering the strict definition for each product covered by the initial regulation (payday, vehicle 
title, and tax refund anticipation), the DOD raised the specter that some creditors found ways to 
circumvent the regulation, which detrimentally affected our service members. For example, various 
payday lenders evaded the regulation by issuing loans above the regulation’s specified $2,000 ceiling 
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or with a repayment term longer than 91 days. In response to this activity, in late 2014, the DOD 
consulted with the Board of Governors of the Federal Reserve System, the CFPB, the Department of 
the Treasury, the Federal Deposit Insurance Corporation, the Federal Trade Commission, and the 
National Credit Union Administration to draft amendments to the MLA’s implementing regulation.6 

The result of this multi-agency collaboration is the DOD’s MLA Rule, which brings a wider range of 
credit products under the purview of the law. Perhaps most notably, the MLA Rule expands the types 
of closed-end and open-end credit products covered by the provisions of the MLA. Payday loans, 
vehicle titles, refund anticipation loans, deposit advance and installment loans, unsecured open-end 
lines of credit, and credit cards must now comply with certain lending and disclosure terms, including 
the following: 

 A 36% MAPR cap, which now includes all interest, fees, and charges associated with a loan, 
as well as most charges for ancillary “add-on” products. Under the MLA Rule, an application 
fee, participation fee, transaction-based fee, or similar fee (other than a periodic rate) for a 
charge may be excluded from the MAPR to the extent that the fee is a bona fide fee and 
reasonable for that type of fee.7 

 The satisfaction of other MLA terms and conditions, including the provision of certain 
information before or at the time the borrower becomes obligated on the transaction or 
establishes the account, refraining from requiring the borrower to submit to arbitration in the 
case of a dispute involving the consumer credit, and refraining from charging a penalty fee if 
the borrower prepays all or part of the consumer credit.8 

 For creditors seeking a safe harbor for compliance with the MLA Rule, the use of either the 
MLA database or information contained in a consumer report obtained from a nationwide 
consumer reporting agency in order to conclusively determine whether a consumer applicant 
is a covered-borrower.9 

While the DOD seeks to minimize the compliance burden on lenders by providing a safe harbor for 
those lenders who verify the status of a consumer using the MLA database, the MLA Rule does not 
address creditors’ concerns about the effectiveness of relying on this database for compliance. For 
example, multiple creditors submitted comments on the proposed rule indicating concerns about the 
impact of technological glitches and inaccurate information within the MLA database on the 
applicability of the safe harbor. The MLA Rule does not address or resolve these questions. 

IV. Action Plan 

To avoid potential regulatory inquiries that may result in civil liability and criminal prosecution, any 
provider of consumer financial products and services must ensure that its products and services are in 
full compliance with the requirements of the MLA Rule and that their compliance processes address 
these requirements to avoid illegal lending to military families.10 

Based on the new rule, there are a number of action items that creditors should consider when 
reviewing their lending practices for MLA compliance. Affected creditors should, at a minimum, 
consider the following action items: 

 Evaluate whether their products and services are being offered to service members and their 
families; 
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 Review whether existing or contemplated credit products fall within the broad scope of the 
MLA Rule; 

 Analyze fee structures applicable to credit products available to service members, including 
add-on products, to determine compliance with the 36% MAPR limit; 

 Determine whether modifications to internal compliance policies and procedures are 
necessary to ensure compliance with the MLA Rule; 

 Review loan documents for mandatory arbitration clauses and other language that may 
violate the MLA Rule and make revisions as necessary; 

 Implement internal policies and procedures that require querying each consumer-applicant’s 
name in the DOD’s MLA database if seeking to rely on the safe harbor; and 

 For credit card lenders, consider the regulatory burden of compliance and, if necessary, 
prepare correspondence to the Secretary of Defense requesting an additional year’s grace 
period for compliance, as provided for in the MLA Rule. 

Paul Hastings attorneys are actively working with clients to identify and address issues related to MLA 
compliance and potential CFPB investigations, as well as to assist clients in maintaining robust 
compliance policies and programs with respect to the handling of covered-borrower lending. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Todd W. Beauchamp 
1.404.815.2154 
toddbeauchamp@paulhastings.com 

Chris Daniel 
1.404.815.2217 
chrisdaniel@paulhastings.com 

Michael Haun 
1.404.815.2279 
michaelhaun@paulhastigs.com 

Erica Berg Brennan 
1.404.815.2294 
ericaberg@paulhastings.com 

Heena A. Ali 
1.404.815.2393 
heenaali@paulhastings.com 

Kevin P. Erwin 
1.404.815.2312 
kevinerwin@paulhastings.com 

Meagan E. Griffin 
1.404.815.2240 
meagangriffin@paulhastings.com 

Diane Holden 
1.404.815.2326 
dianeholden@paulhastings.com 

Palo Alto 

Rob R. Carlson 
1.650.320.1830 
robcarlson@paulhastings.com  

Cathy S. Beyda 
1.650.320.1824 
cathybeyda@paulhastings.com  

San Diego 

Jane Song 
1.858.458.3043 
janesong@paulhastings.com  

San Francisco 

Thomas P. Brown 
1.415.856.7248 
tombrown@paulhastings.com 

Stan Koppel 
1.415.856.7284 
stankoppel@paulhastings.com  

Molly E. Swartz 
1.415.856.7238 
mollyswartz@paulhastings.com  

Paul M. Schwartz 
1.415.856.7090 
paulschwartz@paulhastings.com 

Washington, D.C. 

V. Gerard Comizio 
1.202.551.1272 
vgerardcomizio@paulhastings.com 

Behnam Dayanim 
1.202.551.1737 
bdayanim@paulhastings.com 

Lawrence D. Kaplan 
1.202.551.1829 
lawrencekaplan@paulhastings.com 

Gerald Sachs 
1.202.551.1975 
geraldsachs@paulhastings.com 

Alexandra L. Anderson 
1.202.551.1969 
alexandraanderson@paulhastings.com 

Laura E. Bain 
1.202.551.1828 
laurabain@paulhastings.com 

Ryan A. Chiachiere 
1.202.551.1767 
ryanchiachiere@paulhastings.com 

Lauren Kelly D. Greenbacker 
1.202.551.1985 
laurenkellygreenbacker@paulhastings.com 

Amanda Kowalski 
1.202.551.1976 
amandakowalski@paulhastings.com 

 
                                                
1 Limitations on Terms of Consumer Credit Extended to Service Members and Dependents, 80 Fed. Reg. 43,560 (July 22, 

2015) (to be codified at 32 C.F.R pt. 232). 
2 Public Law 109-364 § 670, 120 Stat. 2266 (2006) (codified at 10 U.S.C. § 987). 
3 32 C.F.R. pt. 232. 
4 12 C.F.R. pt. 226. 
5 Some closed-end credit products were not covered, such as residential mortgages (including reverse and home equity 

loans) and auto loans (purchase or lease). In addition, open-end credit (credit cards) and deposit account overdraft 
were not covered. 

6 The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 gave the CFPB jurisdiction over the 
enforcement of the MLA. It also mandated that the DOD consult with various federal regulatory agencies. 

 

Paul Hastings LLP 

Stay Current is published solely for the interests of friends and clients of Paul Hastings LLP and should in no way be relied 
upon or construed as legal advice. The views expressed in this publication reflect those of the authors and not necessarily 
the views of Paul Hastings. For specific information on recent developments or particular factual situations, the opinion of 
legal counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some jurisdictions. 
Paul Hastings is a limited liability partnership. Copyright © 2015 Paul Hastings LLP. 

 

mailto:toddbeauchamp@paulhastings.com
mailto:chrisdaniel@paulhastings.com
mailto:michaelhaun@paulhastigs.com
mailto:ericaberg@paulhastings.com
mailto:heenaali@paulhastings.com
mailto:kevinerwin@paulhastings.com
mailto:meagangriffin@paulhastings.com
mailto:dianeholden@paulhastings.com
mailto:robcarlson@paulhastings.com
mailto:cathybeyda@paulhastings.com
mailto:janesong@paulhastings.com
mailto:tombrown@paulhastings.com
mailto:stankoppel@paulhastings.com
mailto:mollyswartz@paulhastings.com
mailto:paulschwartz@paulhastings.com
mailto:vgerardcomizio@paulhastings.com
mailto:bdayanim@paulhastings.com
mailto:lawrencekaplan@paulhastings.com
mailto:geraldsachs@paulhastings.com
mailto:alexandraanderson@paulhastings.com
mailto:laurabain@paulhastings.com
mailto:ryanchiachiere@paulhastings.com
mailto:laurenkellygreenbacker@paulhastings.com
mailto:amandakowalski@paulhastings.com


 

 

  6 

                                                                                                                                                       
7 Limitations on Terms of Consumer Credit Extended to Service Members and Dependents, 80 Fed. Reg. at 43,560. 
8 Id. 
9 Id. at 43,561. 
10 CFPB, CFPB Statement on Department of Defense Military Lending Act Final Rule (July 21, 2015), available at 

http://www.consumerfinance.gov/newsroom/cfpb-statement-on-department-of-defense-military-lending-act-final-rule/. 

http://www.consumerfinance.gov/newsroom/cfpb-statement-on-department-of-defense-military-lending-act-final-rule/
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