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Storm Warnings for “Safe Harbor” of Bankruptcy 
Code Section 546(e) 

 

Section 546(e) of the Bankruptcy Code limits the ability of a trustee or debtor-in-possession to avoid 

as a constructive fraudulent transfer or preferential transfer a transaction in which the challenged 

settlement payment was made through a stockbroker or a financial institution.1 Because of the broad 

protection granted by section 546(e) – the so-called “safe harbor” provision – parties structuring a 

leveraged buyout (“LBO”) or similar transaction often ensure that settlement funds flow through one 

of the listed institutions to inoculate the beneficiaries from a later challenge as a constructive 

fraudulent transfer or preferential transfer. 

A series of recent cases, however, has revealed a material weakness in the section 546(e) safe 

harbor. Most notably, in a decision with both bankruptcy and transactional implications, the United 

States Bankruptcy Court for the Southern District of New York ruled that section 546(e) does not bar 

suits brought on behalf of unsecured creditors pursuant to state fraudulent transfer laws.2 The 

Lyondell decision, coupled with two other recent cases from the Southern District of New York and one 

case from the Bankruptcy Court for the District of Maine, indicate that current LBO structuring 

strategy is vulnerable to cleverly drafted plans of reorganization that contemplate pursuit of a state 

law fraudulent transfer challenge to a prepetition LBO for the benefit of creditors. The take-away 

points from these decisions, however, are that for creditors to escape the limitations of section 546(e), 

(i) the state law fraudulent transfer claims should ideally be contributed via a plan of reorganization to 

a specific litigation trust established to pursue only such state law claims (and not Bankruptcy Code 

claims), and (ii) the estate representative may need to abandon (or at least not pursue 

simultaneously) any intentional fraudulent transfer cause of action under section 548(a)(1)(A). 

In re Lyondell Chemical Company 

In December 2007, Basell AF S.C.A. acquired Lyondell Chemical Company, forming a new company 

through an LBO.3 The LBO was financed by approximately $21 billion in debt, secured by Lyondell’s 

assets.4 Of that amount, $12.5 billion was distributed to Lyondell shareholders.5 Less than 13 months 

later, Lyondell filed for chapter 11.6 Due to the distribution of LBO proceeds to shareholders, 

Lyondell’s assets were “effectively depleted.”7 

Confirmed on March 12, 2010,8 Lyondell’s plan of reorganization created a trust for the benefit of 

Lyondell’s creditors (the “LB Creditor Trust”), into which the creditors, and not the estate, were 

deemed to have transferred their state law constructive fraudulent transfer claims against Lyondell’s 

former shareholders who received proceeds from the LBO.9 A separate trust was created to hold 

federal fraudulent transfer claims and other claims for damages to Lyondell from the LBO.10 The 

trustee of the LB Creditor Trust thereafter commenced suit pursuant to state law to recover 
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$6.3 billion in payments, voluntarily limiting the defendant pool to those shareholders who received 

more than $100,000.11 

Several of the shareholder-defendants moved to dismiss the suit on section 546(e) grounds, among 

other theories.12 They argued first that section 546(e) explicitly prevents recovery of settlement 

payments, regardless of whether the fraudulent transfer claims are brought by the bankruptcy trustee 

or debtor-in-possession under the Bankruptcy Code or by creditors under state law.13 In the 

alternative, the defendants argued that Congress intended section 546(e) to preempt state fraudulent 

transfer laws, either expressly, or by “occupying the field” or by establishing an irreconcilable conflict 

between federal and state laws.14 

The bankruptcy court denied the portion of the motion to dismiss on section 546(e) grounds, holding 

that section 546(e) was no bar to the suit by the LB Creditor Trust.15 In so holding, the Lyondell court 

joined with the courts that decided similar issues in Tribune Co. Fraudulent Conveyance Litigation and 

Irving Tanning Co. (both discussed below), and which both held that section 546(e) does not apply to 

suits brought under state fraudulent transfer laws.16 

Looking first to the statutory text, the Lyondell court held that section 546(e) only prevents the 

bankruptcy trustee or debtor-in-possession from recovering settlement payments under the avoidance 

powers of the Bankruptcy Code.17 Based on this language, the court easily found that Congress did not 

make section 546(e) applicable to claims pursued by or on behalf of individual creditors.18 

Turning to the defendants’ preemption arguments, the court held that section 546(e) does not 

preempt state fraudulent transfer laws under any of the three theories asserted – express, field or 

conflict.19 

 First, Congress never declared an intent to preempt state fraudulent transfer law, so express 

preemption did not apply.20 

 Second, as state fraudulent transfer avoidance and recovery statutes predate federal law and 

have a long history of coexistence with federal law, Congress did not intend to “occupy the 

field” of fraudulent transfer remedies; thus, field preemption did not apply.21 

 Finally, state fraudulent transfer remedies do not make compliance with federal law 

impossible.22 The court identified two conflicting Congressional policies: protecting the 

priority of creditors over stockholders, and protecting financial markets.23 The court pointed 

out by way of contrast that, in section 544 and 548 of the Bankruptcy Code, Congress 

specifically preempted all state law fraudulent transfer challenges of charitable contributions, 

thus demonstrating that Congress knows how to preempt state law expressly when it 

chooses do so.24 According to the court, if Congress had wanted to protect the markets 

above all else, it could have expressly preempted the state fraudulent transfer claims.25 

Moreover, even if Congress meant to protect markets above all else, protecting markets 

differs from protecting market participants.26 

Thus, the court concluded that state fraudulent transfer law does not conflict with federal law, and 

therefore conflict preemption did not apply.27 Since the court found no type of preemption to apply, it 

denied the motion to dismiss the state fraudulent transfer claims. 
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In re Tribune Co. Fraudulent Conveyance Litigation 

In deciding Lyondell, the bankruptcy court relied heavily upon a recent district court opinion from the 

Southern District of New York. In re Tribune Co. Fraudulent Conveyance Litigation also addressed a 

situation in which unsecured creditors asserted state law fraudulent transfer claims to recover 

payments made to the debtor’s shareholders pursuant to the LBO that allegedly caused the debtor’s 

insolvency.28 The Tribune court held that section 546(e) did not apply to the state law claims brought 

on individual creditors’ behalf.29 As the Lyondell court would later echo, the Tribune court noted that 

section 546(e) refers only to “the trustee;” Congress did not make it applicable to claims by individual 

creditors or claims brought on their behalf.30 Moreover, Congress “repeatedly indicated that it did not 

enact section 546(e) to protect market stability to the exclusion of all other policies.”31 The court 

concluded that the state law claims were not preempted, and that if Congress had intended section 

546(e) to preclude individual creditors from bringing fraudulent transfer claims, it would have said 

so.32 

Unlike the situation in Lyondell, however, the individual creditors were pursuing state law claims and a 

litigation trustee (as successor to the creditors’ committee) independently and simultaneously pursued 

its own challenge to the LBO as an intentional fraudulent transfer pursuant to section 548(a)(1)(A).33 

The Tribune defendants therefore argued that the automatic stay set forth in section 362(a) of the 

Bankruptcy Code provided an additional ground for dismissal, because the individual creditors were 

interfering with property of the bankruptcy estate by pursuing their own claims to challenge the same 

transaction.34 The Tribune court held that, unless and until the litigation trustee abandoned the 

estate’s claims arising from the LBO, the individual creditors lacked standing to pursue their own 

fraudulent transfer claims targeting the same transaction.35 The litigation trustee ultimately opted not 

to abandon its fraudulent transfer claims.36 The individual creditors are pursuing an expedited appeal 

from the Tribune order. 

The Lyondell creditors apparently tried to avoid this contest over standing by carving up ownership of 

the various causes of action pursuant to a confirmed plan that provided for the debtors to abandon 

their pursuit under section 544 of state law avoidance claims and for the creditors to contribute those 

claims to the LB Creditor Trust.37 As noted above, however, the Lyondell court reserved ruling on the 

section 362(a) standing question, leaving open the possibility that the LB Creditor Trust may lack 

standing to pursue the state law avoidance claims while the separate trust pursues its section 

548(a)(1)(A) claims for actual intent to defraud.38 

The relevance of the automatic stay in both Tribune and (potentially) Lyondell is questionable. In both 

cases, plans were already confirmed and effective; the Tribune plan provided for the stay to remain in 

force only until the effective date of that plan,39 although the Lyondell plan called for the stay to 

remain in effect until entry of a final order closing those chapter 11 cases.40 Section 362(c)(2) 

provides that, in a chapter 11 case, the stay terminates on the date a discharge is granted or denied, 

which is usually the effective date of a plan. In any event, most plans of reorganization provide that 

the automatic stay lasts only until the effective date of such plan, unless otherwise provided in a 

specific order. In addition, section 541 provides that proceeds of avoidance actions (not the claims 

themselves) are property of the estate. Thus, in most cases where a litigation trust is pursuing causes 

of action post-confirmation, one would expect the stay to have expired on its own. 

Aside from these statutory issues, the practical question remains of why cooperative pursuit of both 

state and federal challenges to the same transaction is problematic (other than perhaps to ensure 

defendants are subject to only one recovery for the same challenged payments). The Lyondell plan 
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specifically contemplated that both state and federal law claims would be pursued, and in Tribune, the 

committee supported the individual creditors’ pursuit of state law claims. Since the plaintiffs (including 

the estate representatives) were in agreement on a dual-track approach, it is difficult to conceive why 

the defendants should be allowed to raise the issue that the automatic stay, which exists for the 

benefit of the estate, has been violated. 

In re Irving Tanning Co. 

The Lyondell decision also relied upon In re Irving Tanning, from the Bankruptcy Court for the District 

of Maine. In Irving Tanning, the litigation trust asserted state law fraudulent transfer claims after an 

LBO allegedly led to the debtor’s bankruptcy.41 The litigation trust acted both as the creditors’ 

assignee and as the successor of the debtor’s interest.42 Although the defendants argued that the 

litigation trustee could not escape its role as “trustee” within the meaning of section 546(e), the court 

was not troubled that the litigation trustee wore two hats. Rather, the court held that the liquidating 

trustee, “as assignee of creditors,” could assert state fraudulent transfer claims because section 

546(e) does not apply to creditors or their assignees; section 546(e)’s reference to “trustee” only 

means the statutory trustee or debtor-in-possession.43 

In re SemGroup 

In reaching its decision, the Lyondell bankruptcy court took pains to distinguish the holding in another 

recent Southern District of New York decision, which was decided under the section 546(g) safe harbor 

(applicable to swap claims) rather than 546(e) (applicable to settlement payments). In this decision 

arising out of the SemGroup bankruptcy case, the litigation trustee was assigned both the SemGroup 

debtor’s claims under chapter 5 of the Bankruptcy Code and the creditors’ claims under state law 

causes of action;44 however, the trustee asserted only state law fraudulent transfer claims on behalf of 

the creditors and did not invoke any claims under the Bankruptcy Code.45 The SemGroup court 

granted the defendants’ motion to dismiss.46 The court found that section 546(g) expressly prohibited 

the litigation trustee from asserting claims as the debtor-in-possession’s assignee, and therefore also 

impliedly preempted the trustee’s attempt to assert fraudulent transfer claims as the creditor’s 

assignee.47 According to the SemGroup court, section 546(g)’s purpose is to protect the financial 

markets from the disruptive effect of unwinding transactions.48 The court analogized to earlier cases 

that had rejected, pursuant to section 546(e), the technique of repackaging fraudulent transfer claims 

as state law claims.49 The SemGroup ruling is currently on appeal to the Second Circuit. 

The Lyondell court distinguished SemGroup, first because the litigation trust in Lyondell asserted 

solely creditors’ state law claims while in SemGroup the litigation trustee held claims assigned by both 

the debtor-in-possession and the outside creditors.50 Moreover, the Lyondell court found SemGroup’s 

reasoning flawed.51 Specifically, Lyondell noted that the SemGroup court failed to apply the 

presumption against implied preemption, failed to consider Congress’s full purposes when determining 

implied preemption, assumed without analysis that avoiding payments would disrupt the market, and, 

ultimately, based its preemption decision on the possibility of different results instead of applying 

established standards.52 

The final paragraph of SemGroup appears to limit its holding to the situation in which both creditors’ 

state law claims and chapter 5 federal avoidance actions are assigned to a litigation trust pursuant to 

a chapter 11 plan.53 Whether the outcome would have been different if the SemGroup plan had 

created two separate trusts – as the Lyondell plan did – is unclear. 
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OBSERVATIONS 

The cases discussed herein suggest the development of a potential trend to read section 546(e) 

narrowly as a “safe harbor” only against an avoidance action based upon chapter 5 of the Bankruptcy 

Code. Although the district court in SemGroup rejected that interpretation in dicta, the Lyondell 

decision provides a roadmap to challenge the SemGroup court’s analysis. Whether other courts will 

side with Lyondell, Tribune and Irving Tanning (and whether SemGroup will be upheld or overturned) 

remains to be seen. 

In any event, parties structuring a leveraged buyout should ensure that shareholders receive 

payments through a stockbroker or other financial institution to the greatest extent possible. Although 

Lyondell and the other cases discussed above indicate that this structure is not foolproof, it continues 

to provide a measure of protection to the recipients from a challenge brought pursuant to chapter 5 of 

the Bankruptcy Code, other than an intentional fraudulent transfer under section 548(a)(1)(A). 

Creditors’ committees negotiating a plan of reorganization or liquidation in which causes of action will 

be transferred to a trust for the benefit of creditors should be careful in structuring such transfer. The 

SemGroup decision suggested that it may have been the combination of the right to pursue both 

federal and state law fraudulent transfer challenges in the same trust that led to dismissal of the state 

law causes of action. On the other hand, the Irving Tanning court was not troubled by the defendants’ 

arguments that the litigation trustee wore two hats.54  Lyondell discussed but did not appear to rely 

upon the fact that the LB Creditors Trust was formed to hold and pursue solely state law constructive 

fraudulent transfer rights. Although the Lyondell court reserved ruling on the section 362(a) standing 

question, that court’s concern coupled with the Tribune court’s ruling leaves open the possibility that 

creditor litigation trusts may lack standing to pursue state law fraudulent transfer claims while section 

548(a)(1)(A) claims are being pursued by the estate representative. Therefore, creditors wishing to 

maximize their chances to pursue state law fraudulent transfer claims, based on the guidance 

provided in these cases, should (i) structure a plan with distinct trusts to hold and pursue state and 

federal causes of action, and (ii) obtain either an abandonment by the federal-law trust of any section 

548(a)(1)(A) claims to address the Tribune holding, or at least an agreement not to pursue such 

claims simultaneously. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 

the following Paul Hastings lawyers: 

Chicago 

Marc J. Carmel 

1.312.499.6040 

marccarmel@paulhastings.com 

Houston 

James T. Grogan 

1.713.860.7338 

jamesgrogan@paulhastings.com 

Los Angeles 

John F. Hilson 

1.213.683.6300 

johnhilson@paulhastings.com 

Jennifer S. Yount 

1.213.683.6008 

jenniferyount@paulhastings.com 

New York 

Luc A. Despins 

1.212.318.6001 

lucdespins@paulhastings.com 

Leslie A. Plaskon 

1.212.318.6421 

leslieplaskon@paulhastings.com 

Bryan R. Kaplan 

1.212.318.6339 

bryankaplan@paulhastings.com 

Washington, D.C. 

Robert E. Winter 

1.202.551.1729 

robertwinter@paulhastings.com  

 

 
1
 Section 546(e) provides in relevant part as follows: 

“The trustee may not avoid a transfer that is a . . . settlement payment . . . made by or to (or for the 
benefit of) a . . . stockbroker, financial institution, financial participant, or securities clearing agency, or 
that is a transfer made by or to (or for the benefit of) a . . . stockbroker, financial institution, financial 
participant, or securities clearing agency, in connection with a securities contract . . . that is made 
before the commencement of the case, except under section 548 (a)(1)(A) of this title.” 11 U.S.C. § 
546(e). 
 

 Section 546(e) applies to bar a claim for constructive fraudulent transfer, but expressly excludes from its ambit a claim 

to avoid an intentional fraudulent transfer. 
2
 See Decision and Order on Motion to Dismiss, Weisfelner v. Fund 1 (In Re Lyondell Chemical Co.), No. 10-4609 (REG), 

[Docket No. 1891] at 43, --- B.R. ----, 2014 WL 118036 (Bankr. S.D.N.Y. Jan. 14, 2014) [hereinafter Lyondell Order]. 
3 Id. at 1. 
4 Id. 
5 Id. 
6 Id. 
7 Id. 
8 Id. at 6 n.14. 
9 Id. at 6. 
10 Id. The separate trust created under the plan of reorganization received the bankruptcy estate’s section 548(a)(1)(A) 

claims, as well as various other types of claims such as breaches of fiduciary duty against the directors and officers. See 

id. at 2. The Lyondell court noted its concern that the automatic stay of section 362(c)(1) might cause the LB Creditor 

Trust to lose standing while the separate trust pursued its section 548(a)(1)(A) claim for intentional fraudulent transfer, 

an issue that also arose in the Tribune Co. Fraudulent Conveyance Litigation case discussed below. The Lyondell court 

made no ruling on the standing issue, however, and indicated further proceedings would be needed on that issue. Id. at 

43 n.148. 
11 Id. The trustee commenced suit in the New York Supreme Court. A group of defendants removed the action to federal 

court; the action was then automatically referred to the bankruptcy court. Id. at 6-7. 
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12 Id. at 4. The defendants asserted four other grounds for dismissal: (i) the LB Creditor Trust cannot recover the 

transferred funds as they are not the debtor’s property, (ii) the shareholders were merely nominees and not beneficial 

owners, (iii) the LB Creditor Trust lacks standing to sue on behalf of the LBO lenders because they effectively ratified 

the transfers, and (iv) the LB Creditor Trust failed to plead its claim for intentional fraudulent transfer. Id. at 7-8. These 

issues are not discussed in this client alert as they are less controversial and instructive. 
13 Id. at 4. 
14 Id. at 16 & n.43. 
15 Id. at 4. 
16 Id. 
17 Id. at 11. 
18 Id. 
19 Id. 
20 Id. at 15. 
21 Id. at 16-18. 
22 Id. at 19. 
23

 Id. at 28. 
24

 Id. at 22-23. The Lyondell court agreed with a point made by the Tribune court, which noted that in the 1990s, 

“Congress concluded that its desire to facilitate charitable contributions trumped its desire to maximize the extent to 

which creditors were repaid. To that end (along with amending sections 544 and 548 of the Code to prevent a trustee 

from recovering charitable gratuitous transfers), Congress then expressly preempted state fraudulent transfer laws that 

would permit individual creditors to recover with respect to such contributions so long as the contributions did not 

exceed the Congressionally prescribed amount.” Id. In contrast, Congress has enacted no “similar provision to preempt” 

the creditors’ state fraudulent transfer laws in other circumstances. Id. 
25

 Id. 
26

 Id. at 42. 
27

 Id. at 18, 43. 
28

 In re Tribune Co. Fraudulent Conveyance Litig., 499 B.R. 310, 312 (S.D.N.Y. 2013). 
29

 Id. at 320. 
30

 Id. at 316. 
31

 Id. at 318. 
32

 Id. at 320. 
33

 As noted supra note 1, section 546(e) does not insulate intentional fraudulent transfer claims under section 

548(a)(1)(A) from challenge. 
34

 Id. at 321. 
35

 Id. at 325. 
36

 See Master Order No. 4 at 1, In re Tribune Co. Fraudulent Conveyance Litig., No. 11- 04538, (S.D.N.Y. Nov. 20, 2013) 

(Docket No. 425). 
37

 Lyondell Order at 6. 
38

 Id. at 43 n.148. 
39

 See Fourth Amended Joint Plan of Reorganization for Tribune Company and Its Subsidiaries Proposed by the Debtors, 

the Official Committee of Unsecured Creditors, Oaktree Capital Management, L.P., Angelo, Gordon & Co., L.P., and 

JPMorgan Chase Bank N.A., as Modified July 19, 2012, at § 11.7, No. 08-13141 (Bankr. D. Del.) (Docket No. 12072, Ex. 

B(1)). 
40

 See Third Amended and Restated Joint Chapter 11 Plan of Reorganization for the LyondellBasell Debtors, dated March 

12, 2010, at § 11.5(a), No. 09-10023 (Bankr. S.D.N.Y.) (Docket No. 4418, Ex. A). 
41

 Transcript of Decision of Feb. 17, 2013 at 7, Development Specialists, Inc. v. Kaplan (In re Irving Tanning Co.), No. 12-

01024 (Bankr. D. Me. Feb. 17, 2013), ECF No. 43 (Kornreich, J.) [hereinafter Irving Tanning Transcript]. 
42

 Id. at 6-7. 
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43

 Id. at 7. 
44

 Whyte v. Barclays Bank PLC, 494 B.R. 196, 198 (S.D.N.Y. 2013) (Rakoff, J.) [hereinafter SemGroup]. 
45

 Id. at 199. 
46

 Id. at 198. 
47

 Id. at 199. 
48

 Id. at 200. 
49

 Id. (citing to Enron Creditors Recovery Corp. v. Alfa, S.A.B. de C.V., 651 F.3d 329, 338-39 (2d Cir. 2011) (applying 

546(e) to leveraged buyout payments); Contemporary Indus. Corp. v. Frost, 564 F.3d 981, 988 (8th Cir. 2009); In re 

Hechinger Inv. Co. of Del., Inc., 274 B.R. 71, 96 (D. Del. 2002) (“Claims that Congress deemed unavoidable under 

sections 544(b) and 546(e) . . . cannot be avoided by simply re-labeling avoidance claims as [state law] unjust 

enrichment claims; if they could, the exemption set forth in section 546(e) would be rendered useless.”)). 
50

 Lyondell Order at 35-37. 
51

 Id. at 39. 
52

 Id. at 39-43. 
53

 SemGroup, 494 B.R. at 201. 
54

 Irving Tanning Transcript at 7. 


