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THE U.S. Securities and Exchange Commission 
(SEC) adopted Regulation AB to govern 
registration, disclosure and periodic reporting 

for public offerings of asset-backed securities (ABS), 
which have since become a multi-trillion dollar 
market and played a role in the credit crisis. 

Not surprisingly, asset-backed securities appear 
frequently in credit crisis-related litigation. Yet 
Regulation AB is virtually absent from the complaints 
and judicial decisions concerning ABS. Only recently 
has it returned to the front lines as the SEC considers 
revisions to this comprehensive regulation. 

Given the scarcity of references, several questions 
loom: How can litigators apply this regulation to 
securities claims? How should courts interpret it? 
What effect will amendments to the regulation have 
on ABS-related litigation?

Background of Regulation AB

In 2004, the ABS market was rapidly growing. The 
SEC recognized that in addressing this relatively new 
and complex security, previously issued SEC letters 
had created inconsistent guidance for issuers. 

To encourage growth of the market and clarify the 
requirements, the SEC issued Regulation AB, meant 
to comprehensively address questions regarding 
registration, disclosure and reporting requirements 
for ABS.1 Specifically, when considering what 
public disclosures are needed, the SEC balanced the 
need for information with a risk of over-disclosure, 
which poses a burden to issuers and third parties 
who provide the information as well as to potential 
investors who may be overwhelmed or confused by 
too much information.

The final regulation generally required disclosure 
on a principle-based system, but also included specific 
and detailed disclosure requirements for certain 
items. For example, the total amount of delinquent 
assets as a percentage of the aggregate asset pool 
must be disclosed. 

In other circumstances, Regulation AB requires 
the issuer to make a principles-based determination 

of materiality to determine if public disclosure is 
needed. For example, disclosure of all material risk 
factors applicable to the transaction as a whole or to 
the nature of the security must be disclosed. 

A clear example of the SEC’s balancing of 
disclosure is in the step-ladder thresholds for 
disclosure of information about loan originators.2 For a 
mortgage-backed security wherein any loan originator 
issued 10 percent of the underlying mortgage pool, 
issuers must identify the originator. Where any 

originator’s loans comprise 20 percent or more of 
the pool assets, the registrant must disclose further 
information about the loan originator, including its 
origination program, form of organization and other 
material information.

Disclosure Duties and Materiality

Disclosure laws are designed to protect investors 
through the disclosure of business and financial 
information that could be considered material to 
making an investment decision. 

Materiality asks whether “disclosure would change 
the total mix of facts available and there is substantial 
likelihood that a reasonable shareholder would 
consider the facts important to his or her investment 
decision.”3 Liability for failure to disclose material 
information arises through two methods. 

First, a duty to disclose information may be 
imposed by statute or by regulation.4 Second, a duty 
to disclose may arise when additional information is 
needed to make another statement, whether required 
or voluntarily made, not misleading.5 An omitted 
fact may be immaterial if it is “trivial” or “so basic 
that any investor could be expected to know it.”6 
Materiality remains, however, “a mixed question of 
law and fact” and courts within the Second Circuit 
have “consistently rejected a formulaic approach to 
assessing the materiality” of misrepresentations.7 

In evaluating materiality, however, it is axiomatic 
that “a corporation is not required to disclose a fact 
merely because a reasonable investor would very 
much like to know that fact.”8 “Silence, absent a 
duty to disclose, is not misleading….”9

SEC regulations establish disclosure requirements 
for publicly traded securities. This often raises the 
question whether compliance with the regulations 
creates a floor or a ceiling for compliance with the 
securities laws.

Courts readily find that the controlling regulations 
dictate materiality. Thus, “[t]he relevant SEC 
regulations answer the question as to what material 
facts are required to be stated in an issuer’s registration 
statement and prospectus.”10 Compliance with a 
regulation thus may serve as a shield from liability 
in some contexts. For example, where an SEC form 
did not require a specific disclosure, defendants had 
no duty to make the disclosure plaintiffs alleged 
was omitted.11

Even without a duty to disclose, however, there 
remains potential liability for an omission. This is 
because there remains a duty to disclose further 
information as may be necessary to make the 
required (and disclosed) statements not misleading. 
Beyond any rule or regulation, the general fraud 
provisions operate as a common requirement across 
all disclosures. Thus, simply complying with a 
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regulation is not necessarily enough.12 But is this 
also the answer for Regulation AB?

The regulation recognizes that in an ABS 
transaction, investors view information about the 
asset portfolio and the distribution of proceeds as 
material because performance of those assets will 
dictate the performance of the ABS. Regulation AB 
thus focuses on the underlying assets, and sets forth 
in great detail the disclosures required in offering 
documents for asset-backed securities, including: 

(1) the title and type of securities being 
offered, 
(2) a summary of the flow of funds, 
(3) statements detailing servicer or other 
fees, 
(4) detailed descriptions of the characteristics 
of the assets, and 
(5) a description of any credit enhancement 
features.13

It would therefore seem that disclosure of this 
information is sufficient to satisfy the duty to disclose. 
And certainly providing false information would 
constitute a violation of the securities laws.14 But 
what, if any, additional information is needed?

The SEC necessarily strikes a balance in its 
rules and regulations between the need to insure 
adequate disclosure and the need to avoid the adverse 
consequences of setting too low a threshold for civil 
liability. The U.S. Supreme Court has recognized 
that this “view of the proper balance” should be 
“entitled to consideration.”15 

In Regulation AB, the SEC considered another 
complex balance: that between providing material 
information and the risk of over-disclosure. 
Recognizing this need for balance, the agency set 
forth comprehensive requirements for disclosure of 
information it deemed material.16 

The SEC was “concerned” that disclosure of 
unnecessary information and boilerplate would 
“diminish in some cases the usefulness of the 
disclosure documents through the accumulation 
of unnecessary detail, duplicative or uninformative 
disclosure and legalistic recitations of transaction 
terms that obscures material information.”17 The 
SEC’s balancing of interests and determination of 
materiality should be given proper weight.

This careful balance should provide clear guidance 
of disclosure requirements, both floor and ceiling, to 
issuers, litigants and courts. Therefore, in those cases 
where the regulation identifies detailed disclosures, 
it should represent the ceiling of what issuers need 
to disclose. 

Issuers should be able to rely on Regulation AB’s 
comprehensive nature in two ways. The regulation 
sets out the roles and liabilities of the various parties 
involved in the issuance of ABS and therefore sets 
out which parties are a proper defendant under the 
securities laws. Second, the regulation also informs 
a materiality analysis. The SEC determined what 
information is important to investors and required 
issuers to disclose only that information. Just as 
the Commission intended for issuers to rely on 
that guidance, litigators and courts should give 
it the proper weight and not require additional 
disclosures.

The Effect of Proposed Amendments

The SEC’s recent proposal to modify the disclosure 
requirements under Regulation AB only strengthens 
this argument.18 As noted by SEC Associate Director 
Paula Dubberly, “these revisions are comprehensive 

and therefore would impose new burdens… [I]f 
adopted, we believe they would protect investors 
and promote efficient capital formation.”19 

The proposed amendments would revise the 
shelf offering process and eligibility criteria for 
asset-backed securities and require asset-backed 
issuers to provide enhanced disclosures, including 
information regarding each asset in the underlying 
pool, in a standardized, tagged format.20

The first of the changes would require the 
disclosure of asset-level data for each asset in a pool, 
relating, in part, to the “terms of the assets, obligor 
characteristics, and underwriting of the asset.” This 
data must be disclosed at the time of securitization 
and on an ongoing basis thereafter, including the 
filing with the SEC of a computer program that 
reflects the cash flow provisions (often called the 
“waterfall”) and the allocation of losses for the 
transaction. The entire disclosure package must be 
on file for five business days before the first sale.21

While Regulation AB originally was intended to 
help grow the ABS market, the proposed amendments 
seek to enhance investor protections and disclosure, 
rather than to relax existing regulatory requirements. 
This supports giving greater weight to the SEC’s 
balancing and materiality determinations in the final 
adopted regulation.

With this extremely detailed information on each 
and every asset that underlies the pool of assets that 
support ABS, courts should be particularly skeptical 
of claims by investors that may lose money on their 
investments that they were somehow not given all 
the material information regarding the ABS security. 

22 Indeed, other regulatory agencies have already 
signaled that they will consider compliance with 
the SEC’s new disclosure requirements the ceiling 
for needed public disclosure. The FDIC has said that 
upon final adoption by the SEC of the disclosure 
requirements in the new Regulation AB, the FDIC 
anticipates that compliance with those requirements 
will satisfy the disclosure requirements for its 
proposed rule regarding safe harbor protection for 
securitizations.

Conclusion

As Regulation AB states, issuers of ABS must 
decide what is material to the investing public under 
penalty of securities law liability. Specific disclosures 
are currently required, and the list of specific required 
disclosures may increase in the future if the SEC 
adopts the proposed amendments. 

The regulation should serve as both a floor and 
a ceiling for liability under the securities laws since 

the SEC has explained that new disclosure items 
reflect not only the SEC’s judgment of materiality 
but also its careful balancing of full disclosure with 
the risk of confusion. Compliance with Regulation 
AB should also serve as a ceiling for the maximum 
amount of detailed disclosures that are needed. 

Where the SEC has determined what information is 
material, further information should not be necessary 
because it can only lead to an overwhelming volume 
of data that tends to obfuscate, rather than clarify, 
the actual risks that face an investor in ABS.
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