
 

  1 
 

1 

Significant Changes in Regional Transmission 
Planning and Cost Allocation Proposed by the 
Federal Energy Regulatory Commission 
BY WILLIAM D. DEGRANDIS AND ALEXANDRA KONIECZNY 

On June 17, 2010 the Federal Energy Regulatory Commission (the “Commission”) issued a Notice of 
Proposed Rulemaking, Transmission Planning and Cost Allocation by Transmission Owning and 
Operating Public Utilities (the “NOPR”).1 Spurred by a desire to better address how electric 
transmission facilities can be better planned across the country on both an intra- and inter-regional 
basis, and to establish rules on how the costs of such facilities should be allocated, the Commission 
issued this NOPR. Simply put, the NOPR addresses (i) who should plan for new transmission and (ii) 
who should pay for the new transmission facilities. Every entity that owns or operates transmission 
facilities or that plans to own or operate transmission facilities could be affected and should consider 
protecting its interests by filing comments in response to the NOPR, or to at least monitor the 
proceeding to assess the potential impact on their systems.  Comments are due September 29, 
2010.    

Building on Order No. 890 

The Commission notes that substantial improvements in transmission planning processes have 
occurred between Order No. 890, in which the Commission established new requirements with respect 
to transmission planning. The deficiencies remaining from Order No. 890 that the Commission NOPR 
seeks to address now include: (i) the lack of a requirement for a regional transmission plan; (ii) the 
need to ensure planning processes account for and explicitly consider public policy requirements 
established by state or federal laws or regulations; (iii) obstacles to non-incumbent transmission 
project developers’ participation in regional transmission planning; (iv) the lack of coordination 
between transmission planning regions; (v) cost allocation methods regarding new transmission may 
be inhibiting development; and (vi) the few rate structures that exist for allocation and recovery of 
costs for projects that are proposed to be located either within a transmission planning region outside 
of an RTO or ISO, or in more than one region.  

The reforms proposed in the NOPR are reviewed in more detail below. The most significant changes to 
existing regulations involve the removal of the right of first refusal (“ROFR”) of incumbent utilities and 
the new cost allocation requirements and principles. 

The NOPR proposes to remove the ROFR given to incumbent utilities in Commission-approved tariffs 
or agreements. The ROFR granted incumbent utilities the right to build a proposed line within its 
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footprint, even if a merchant entity was planning to build something similar in the area. Under the 
proposed rule, the utility would no longer have this right, but to address the risk of poorly or 
incompletely built transmission facilities, the utility would be able to include criteria in its tariff to 
demonstrate that east potential transmission owner has the necessary financial and technical 
expertise to develop, build, own, operate, and maintain transmission facilities. 

The NOPR seek to link cost allocation more closely to transmission planning. Cost allocation is driven 
in the NOPR by the principle of “beneficiary pays.” Each transmission provider would have to establish 
a cost-allocation method for new facilities in its regional transmission plan and a cost allocation 
formula for new facilities that result from planning agreements implemented by neighboring regions 
that satisfies the cost allocation principles proposed in the NOPR, set out below.  

The NOPR requires each public utility transmission provider to make a compliance filing within six 
months of the final rule to revise its OATT to demonstrate it meets the requirements in the NOPR 
(such as those relating to the ROFR), except that the Commission would require a compliance filing 
within one year of the final rule to demonstrate that they meet requirements that relate to proposed 
requirements for interregional transmission planning agreements and interregional cost allocation 
methods.2 

Finally, the Commission expects both jurisdictional and non-jurisdictional transmission providers to 
participate in the processes proposed in the NOPR, stating that “[r]eciprocity dictates that non-public 
utility transmission providers that take advantage of open access . . . should be subject to the same 
requirements as public utility transmission providers.”3 The Commission explained that it does not 
believe it is necessary to exercise its authority under Section 211A of the FPA to require non-public 
utility transmission providers to provide open access transmission service. Indeed, the Commission 
pointed to no examples of any failures or deficiencies in this area, though it noted it may exercise such 
authority in the future on a case by case basis.4 By appearing to expand reciprocity to cover cost 
allocation rules, the NOPR would expand any prior Commission position regarding obligations of 
nonpublic utilities with relation to cost allocation. In fact, the Commission in Order Nos. 890 and 2003 
clarified that nonpublic utilities, such as cooperatives and municipal systems, are not subject to the 
same cost allocation rules as Commission-jurisdictional utilities.5 The NOPR provides no record to 
change this position.  

Primary Reforms Proposed 

Transmission Planning Reforms 

• Regional Planning Processes: The NOPR seeks to promote improved coordination between 
neighboring transmission planning regions with respect to facilities that are proposed to be 
located in both regions, as well as inter-regional facilities that could address transmission 
needs more efficiently than separate intraregional facilities. 

o The NOPR would require that transmission providers “participate in a regional 
transmission planning process that produces a regional transmission plan and that 
meets” Order No. 890’s transmission planning principles (which includes cost 
allocation).  

o The NOPR also proposes inter-regional planning reforms that would require each 
transmission provider to coordinate with neighboring transmission providers within its 
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interconnection to address transmission planning issues, and develop an “interregional 
transmission planning agreement” to be filed with the Commission. The NOPR does not 
propose to establish specific regions outside existing RTO or ISO service territories.  

• Public Policy Driven Projects: The NOPR would require each public utility transmission provider 
to amend its OATT to provide for consideration of public policy requirements established by 
state or federal laws or regulations that may drive transmission needs. 

• Non-incumbent Participation in Transmission Planning: The NOPR provides that both 
incumbent and non-incumbent transmission facility developers should share similar benefits 
and obligations relating to participation in the regional transmission planning process. 

• ROFR: The NOPR reforms the ROFR for incumbent utilities. The Commission believes the ROFR 
provides an opportunity for “undue discrimination [that] could discourage developers from 
presenting projects in regional transmission planning processes.”6 To remedy this, the NOPR 
proposes to the following series of tariff changes: 

 Require utilities establish qualification criteria for non-incumbents to qualify for 
ROFR rights to “construct, own, operate, and maintain transmission facilities.”7  

 Require utilities to create a standard application form where prospective 
project sponsors would provide detailed enough information for the project to 
be evaluated in the regional transmission planning process.  

 Require public utilities to participate in a regional planning process, and 
describe the procedures to be used for evaluating whether to include a 
proposed transmission facility in the transmission plan, in its tariff.  

 Require that public utility transmission providers remove from Commission-
approved tariffs or agreements provisions that establishing a ROFR.  

 Create a “right to develop” for proposed projects that are resubmitted for 
evaluation in a regional transmission plan after being excluded from a prior 
regional transmission plan, even if similar projects are proposed. 

 Require cost parity for non-incumbents, so that if incumbent transmission 
project developers may recover costs of a transmission facility for a project 
that is part of a regional transmission plan through a regional cost allocation 
plan, non-incumbents may as well.  

 

Cost Allocation Reforms 

• Intraregional Cost Allocation Process: The Commission expressed concern that the participant 
funding principles has prevented development of new transmission facilities and has posed 
difficulties for renewable generation (often far from load centers) and construction of 
interregional facilities. The Commission noted also, that while there is consensus that costs 
should be borne by those who benefit from new facilities, there is no consensus as to what 
benefits count and how benefits should be calculated.8 As a result, the NOPR seeks to ensure 
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that costs allocated to an entity are “roughly commensurate” with the benefits it is expected 
that entity will receive.9  

• Interregional Cost Allocation Process: The NOPR would require transmission providers in 
neighboring regions to develop a method for allocating the costs of a new facility located in 
both regions that is eligible for interregional cost recovery pursuant to the region’s 
interregional transmission planning agreement. A group of three or more transmission 
planning regions within an interconnection may agree on and file a cost allocation method for 
their region. If the transmission providers are unable to develop cost allocation methods, the 
Commission may use the record to develop such a method. 

• New Cost Allocation Principles: Cost allocation methods developed in accordance with the 
NOPR’s proposals must meet the six cost allocation principles established in the NOPR.  

o Costs must be allocated to those that benefit from new facilities in a manner roughly 
commensurate with estimated benefits. Benefits may include, but are not limited to, 
the extent to which the facilities, individually or in the aggregate, provide for 
maintaining reliability and sharing reserves; production cost savings and congestion 
relief; and/or meeting public policy requirements established by state or federal laws 
or regulations that may drive transmission needs. 

o Those that do not benefit from transmission facilities, either at present or in a likely 
future scenario, must not be involuntarily allocated the costs of those facilities. 

o Cost thresholds must not be so high that facilities with significant positive net benefits 
are excluded from cost allocation, if a benefit to cost threshold is used to determine 
which facilities have sufficient net benefits to be included a transmission plan. If 
adopted, such a threshold may not include a ratio of benefits to costs that exceeds 
1.25 unless the transmission planning region, public utility provider, or pair of regions 
in the case of an interregional facility, justifies and the Commission approves a greater 
ratio. 

o The allocation method for the cost of a facility must allocate costs solely within that 
transmission planning region unless another entity outside the region or another 
transmission planning region voluntarily agrees to assume a portion of those costs. 
However, the transmission planning process in the original region must identify 
consequences for other transmission planning regions, such as required upgrades, and 
if there is an agreement for the original region to bear costs associated with such 
upgrades or consequences, than the original region’s cost allocation methods must 
include provisions for allocating the costs of those upgrades or consequences among 
the entities in the original region. 

o The cost allocation method and data requirements for determining benefits and 
identifying beneficiaries for a transmission facility must be transparent with adequate 
documentation to allow stakeholders to determine who they were applied to a 
proposed transmission facility. 
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o Transmission providers may choose to use a different cost allocation method for 
different types of transmission facilities. Each cost allocation method must be set out 
clearly and in detail in their compliance filing. 

Implications of the NOPR 

Some transmission providers might believe the proposed rules would restrict their existing process 
for planning transmission facilities.  In their view, involving more parties in the intra-regional 
process and overlaying an inter-regional process might lead to unacceptable delays. A number of 
Incumbent transmission providers likely will also object to losing their ROFR, and might seek at 
least to retain the ROFR for projects needed to serve their own loads.   Transmission providers — 
including RTOs and ISOs — will need to ensure their existing transmission facility/network upgrade 
cost allocation rules are consistent with the rules adopted by the Commission in this proceeding, 
including identifying the benefits and beneficiaries of the proposed new transmission lines and 
facilities, and allocating the costs of such new facilities to beneficiaries that will be “roughly 
commensurate” to the benefits received.    

Other industry participants—including transmission dependent utilities and generation and 
transmission project developers—may well welcome the transmission planning reforms of the 
NOPR.  Merchant transmission project developers will embrace the proposed elimination of the 
incumbent utility’s ROFR, enabling them to potentially develop more projects.  Transmission 
dependent utilities who serve load may argue that much more coordination and stakeholder 
involvement is needed in the regional transmission process, potentially enabling them to access 
more economical power resources in a broader region.   

Virtually any industry participant involved in electric power supply, purchase and delivery and 
electric transmission planning and operations will be impacted by the proposals in the NOPR.   This 
rulemaking proceeding is the opportunity for industry participants to present their views, 
objections, support and alternatives to the Commission.  Even if you do not file comments, you 
will want to follow this NOPR proceeding closely, as the Commission seeks to more closely align 
regional transmission planning with cost allocation.   

 

Comments on the NOPR are due September 29, 2010.  

 

  



 

  6 
 

6 

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Washington, D.C.  

William D. DeGrandis 
202-551-1720 
billdegrandis@paulhastings.com 

 

 

Alexandra Konieczny 
202-551-1878 
alexandrakonieczny@paulhastings.com
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