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A partner in the antitrust and competition practice 
in Washington, DC, Jeremy P Evans has experience 
that runs the gamut of defending against government 
investigations, merger challenges, multidistrict class 
action litigation, and criminal antitrust prosecutions. 
He also keeps an eye on developments overseas, and 
represents companies and individuals in other white-
collar investigations. Here, he talks about the “chess 
match” of defending clients, the growth of international 
cartel enforcement, and the need for more flexibility in 
leniency programmes.

Which issues, cases or government investigations do 
you find the most interesting?

The growth of international cartel enforcement over 
the past decade has created many interesting issues for 
those of us defending companies in multi-jurisdictional 
investigations and related civil litigation. For example, 
decisions made in response to an enforcement agency in 
one jurisdiction can have far-reaching consequences in 

other jurisdictions, in both the government enforcement and civil litigation arenas. Trying to balance 
the competing demands and navigate the client to the best result is challenging, often requiring a mix 
of legal and investigative skills as well as foresight and judgment calls. But the issues and decisions 
are interesting. One specific legal issue that I highlight is the interpretation of the FTAIA, which 
I have followed in recent years and has been a hot topic this year, particularly in light of the latest 
chapter: the Seventh Circuit’s recent decision in MMI v AU Optronics [follow-on to the TFT-LCD 
cartel].

What has drawn your attention to these cases? How do you think they could affect case law or 
practice going forward?

On the cartel investigation and civil litigation side, I enjoy the chess match aspect to it, thinking how 
decisions that have to be made today will impact the defence of the client in future, sometimes years 
down the road. One note on the civil litigation is that civil plaintiffs have been ever more aggressive 
in US class action cases that follow on from cartel investigations. Defendants can get caught in a 
web of direct, opt-out, and indirect purchaser lawsuits, with plaintiffs at different purchase levels 
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all seeking to recover some or all of the alleged overcharge, even where their theories and damages 
claims might conflict. How courts interpret the legal challenges to this – and the interpretation of the 
FTAIA is one aspect – will be key in the defence of these cases going forward.

What issues are you keeping an eye on internationally? How will they affect the practice of 
antitrust law?

The rise of antitrust enforcement in China. Earlier this year China imposed tens of millions of 
dollars of fines on manufacturers in the auto parts investigation and everything points to the Chinese 
authorities taking a more active approach to antitrust enforcement. It will be interesting to see how 
this develops and whether China takes a more aggressive role in future cartel investigations. The 
majority of fines imposed by DoJ in cartel investigations in recent years have been targeted at Asia-
based companies; I wonder if the Chinese authorities will start taking a closer look at the practices of 
US multinationals operating in China.

If you could give one piece of advice to the DoJ or FTC, what would it be and why?

The antitrust division’s leniency programme has been incredibly successful in the past two decades, 
as evidenced by the number of other jurisdictions that have implemented similar policies. But 
the requirement that a company seeking to resolve a cartel investigation with the division after 
the “first-in” company has to plead guilty to a felony is a harsh sanction and makes defending a 
companion civil case on the merits almost impossible. Certainly there may be instances where the 
cartel conduct is so pervasive within a company that a felony plea is justified. But I think the division 
should be more flexible and willing to consider alternate resolutions, including deferred or even 
non-prosecution agreements as other DoJ divisions do, when appropriate. We have seen a couple 
of examples of such flexibility recently, for example in the Libor investigation. But this seems to be 
the exception rather than the rule. Greater flexibility in evaluating the conduct of each company in a 
cartel investigation seems more appropriate than rote application of the policy.

How, if at all, do you anticipate the EU private damages directive affecting your advice to clients 
on both cartels and defence of civil actions? 

I view the directive as yet the latest example in the global trend to pursue companies for antitrust 
violations (alleged or otherwise). On the cartel front, we all have seen over the past two decades the 
increasing number of jurisdictions that investigate cartel conduct. As the directive demonstrates, 
now that trend is advancing on the civil/private enforcement side. No longer do companies just need 
to be concerned about defending US class action litigation. I think it confirms again that companies 
that are not the [first-in] leniency applicant need to think very carefully before entering plea deals 
with the US DoJ or other enforcement agencies. Once a company commits to admitting liability or 
pleading guilty to a felony violation on the cartel side, then it can expect a difficult path defending 
itself before government enforcement and civil plaintiffs around the globe. The move toward more 
private damages actions in Europe helps highlight that risk and provides a further example of how 
costly these cases can be.
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