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Q&A With Paul Hastings' Doug Koff

 

Law360, New York (March 05, 2013, 2:55 PM ET) --
Douglas Koff is a partner in Paul Hastings LLP's New York office. He
routinely represents corporations and individuals in criminal and civil
proceedings, as well as matters in the investigative stage. He also has
been involved in a wide variety of internal investigations. He has advised
and defended a variety of companies and corporate executives in inquiries
by civil and criminal authorities (as well as self-regulatory organizations)
into business practices on Wall Street, including matters involving the financial crisis.

Q: What is the most challenging case you have worked on and what made it
challenging?

A: My most challenging case to date has been my representation of an individual who
was accused of white collar criminal charges and related civil securities fraud violations.
The litigation has lasted over eight years, and has been fought on many fronts: at a
federal criminal trial; an appeal; a complex securities fraud class action; federal and state
derivative actions; and proceedings brought by the U.S. Securities and Exchange
Commission. The complexity of this case, legally and factually, is staggering.

But the most challenging part of the case has been the emotional side of it. While all of
my white collar criminal matters have tremendously high-stakes — criminal exposure for
a corporation can be a death knell — the stakes are never higher than when you are
responsible for the liberty and reputation of an individual. And this case in particular has
taken a tremendous debilitating toll on my client: It literally has taken years from his life.

While I always try to stand back from the drama of these types of such cases to remain
objective, rational and effective, I am also drawn into the personal aspects of them. The
key is to find the right balance between objectively assessing the legal issues and
exposure, while at the same making sure that you fully appreciate the “human cost” of the
situation on your client. Striving to find that balance motivates me to be best possible
lawyer I can be.

This case has been a very long journey, with many ups and down, legally and
emotionally. It has had a drastic, negative effect on my client’s life, as well as the lives of
his family and his friends. But in the end, my client will likely not spend any time in jail,
nor have a criminal record, nor face any civil monetary exposure. Finally, the impact this
case has had on me is significant: It has been tremendously educational from a
professional standpoint, but it has taught me even more with regard to life, grace and
friendship.

Q: What aspects of your practice area are in need of reform and why?
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A: Discovery rules in white collar criminal cases, and, most importantly, the inability of
defendants to get substantial document discovery or to take depositions, should change.
At a minimum, more discovery should be available in matters where there are or could be
allegations of financial crimes. These cases are complex matters, and discovery is
essential to a good defense. The current criminal discovery rules and the judicial
interpretations of those rules, unlike civil rules, only allow a defendant to obtain
documents and other material in discovery from third parties that can be actually offered
as evidence at trial. This is much more limited than the discovery in civil cases, where
defendants are allowed to obtain material that is merely likely to lead to the discovery of
admissible evidence.

In addition, in civil cases witnesses can be deposed before trial and the parties can use
information discovered during those depositions to build their defense and present to the
jury at trial. Depositions are not allowed in criminal cases absent extremely rare
circumstances.

There are myriad reasons the white collar criminal discovery rules should be broadened:

Since liberty, as opposed to money is at stake in criminal matters, a defendant’s right
to build a comprehensive defense should be just as great, if not greater, than it would
be in a civil matter.

Because many of the same issues presented in white collar criminal cases are later
addressed in parallel civil matters, it is only fair that a criminal defendant has access
to material he will later see when defending himself in a civil case.

In cases involving allegations of financial crime, as opposed to cases involving drugs
or violent crimes, the primary concerns about providing greater discovery in the
criminal context (for example, witness intimidation) are not present.

Q: What is an important issue or case relevant to your practice area and why?

A: As has been publicly addressed in a number of high-profile cases and is the subject of
much writing and discussion in the white collar bar, the government’s requirement to
produce exculpatory material and information tending to impeach their witnesses —
Brady and Giglio material — and, at times, the government’s resistance and failure to
disclose such material, is a critically important issue when defending companies and
individuals in white collar criminal matters. See, Jeffrey Skilling, United States v. Causey,
H-04-025-SS (S.D.Tex. 2004) (Lake, J.); Sen. Ted Stevens, United States v. Stevens,
No. 08-cr-231-EGS (D.D.C. 2008) (Sullivan, J.); W.R. Grace, United States v. W.R.
Grace, CR-05-07-M-DWM (D. Mont. 2006) (Molloy, D.); Darwin Jones, United States v.
Jones, 07-cr-10289 (D. Mass. 2007) (Wolf, J.).

The government’s unambiguous requirement to produce this material is vital to the
administration of justice. As I stated above, criminal defendants do not have full discovery
rights; the government, however, prior to indictment, has far-reaching subpoena and
investigative powers that can be used to obtain as much documentary material as it
wants, as well as information and testimony, both on and off the record, from interviews
with witnesses and other individuals. Simply put, the playing field in these matters is not
equal. And the government’s advantages becomes even more unfair when it fails to
comply with Brady and Giglio, which unfortunately has happened too often.
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Q: Outside your own firm, name an attorney in your field who has impressed you
and explain why.

A: Dan Webb of Winston & Strawn has really impressed me. We worked on a major
criminal matter as co-counsel. His ability to immediately fully understand the facts of a
case and the legal and practical aspects of the matter, when he is one of the busiest
lawyers around, is phenomenal. He is also an icon in the profession, yet approachable,
thoughtful and respectful.

Q: What is a mistake you made early in your career and what did you learn from it?

A: Early in my career, while running a document production where documents were due
to be produced to the government the next day, I realized that the production had errors
— certain important materials that were required to be produced were missing from the
production and needed to be added. But if we tried to fix the production before it went
out, we would not make the deadline.

As a junior associate at the time, this caused me a great deal of anxiety. I promptly told
my supervising attorney about it. We called the government and explained the situation,
and they told us to produce what we had immediately and gave us a week to complete
the remainder of the production.

Through this experience, I learned that mistakes must be acknowledged immediately so
they can be corrected. In the end, things will work out. We cannot produce perfect work
all the time, but we need to foster an environment where mistakes are “aired” immediately
and a team pull together on all levels to correct any problems that arise.

The opinions expressed are those of the author and do not necessarily reflect the views
of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates.
This article is for general information purposes and is not intended to be and should not
be taken as legal advice.
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