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S E C U R I T I E S F R A U D

Landmark Conviction of High Frequency Trader: Assessing the Impact

BY ERIC H. SUSSMAN, TERRA L. REYNOLDS,
CHRISTOPHER F. ALLEN AND EMILY L. SEYMORE

O n Nov. 3, 2015, a federal jury in Chicago handed
down a verdict in the first criminal prosecution
under the ‘‘anti-spoofing’’ provision of the 2010

Dodd-Frank Wall Street Reform and Consumer Protec-
tion Act, finding the defendant, Michael Coscia, guilty
on all counts. The anti-spoofing provision bans market
participants from making bids or offers with the intent
to cancel them before execution, and its scope, interpre-
tation, and validity have been the subject of a heated le-
gal debate since its enactment in 2010. Coscia’s crimi-
nal trial was widely viewed as a seminal test case on
how spoofing would be defined and established in a
criminal context.1

In the lead up to the trial, Coscia sought to dismiss
the Indictment, arguing that the anti-spoofing provision
was void for vagueness and that his conduct was factu-
ally indistinguishable from trading activity that the gov-
ernment and market participants had previously agreed
was lawful.2 The district court rejected those argu-
ments, and also refused to give several proposed jury
instructions that could have narrowed the Anti-
Spoofing provision’s reach.

While Coscia is likely to appeal his conviction, the
verdict nonetheless hands a significant victory to the
government and may embolden it to bring future pros-
ecutions against traders (and potentially trading firms)
engaging in similar activity.

The Dodd-Frank Act’s
Anti-Spoofing Provision

As part of its effort to crack down on what it viewed
as unfair trading practices, Congress included a provi-
sion in the Dodd-Frank Act amending the Commodities
Exchange Act (CEA) to ban ‘‘spoofing’’ and other dis-

1 10 WCR 917 (11/13/15).
2 10 WCR 325 (5/1/15).
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ruptive practices. The provision provides that it shall be
unlawful for ‘‘any person to engage in any trading,
practice, or conduct on or subject to the rules of a reg-
istered entity that . . . is of the character of, or is com-
monly known to the trade as, ‘spoofing’ (bidding or of-
fering with the intent to cancel the bid or offer before
execution).’’3

The Dodd-Frank Act did not define ‘‘spoofing’’ be-
yond stating that it involves ‘‘bidding or offering with
the intent to cancel the bid or offer before execution.’’
As a result, there has been substantial uncertainty re-
garding precisely what trading activities run afoul of
the anti-spoofing provision. In May 2013, the Commod-
ity Futures Trading Commission (CFTC) issued ‘‘An-
tidisruptive Practices Guidance’’ intended to clarify the
issue.4 The CFTC explained that a market participant
must act ‘‘with some degree of intent . . . beyond reck-
lessness to engage in the ‘spoofing’ trading practices
prohibited by the CEA.’’5 The CFTC conceded that a
market participant who makes ‘‘a legitimate, good-faith
cancellation or modification of orders (e.g., partially
filled orders or properly placed stop-loss orders),’’
would not violate the anti-spoofing provision.6 The
CFTC, however, stated that it would look at a number
of factors to determine whether trading in question is
legitimate or ‘‘spoofing,’’ including: ‘‘the market con-
text, the person’s pattern of trading activity . . . , and
other relevant facts and circumstances.’’7 As further
clarification, the CFTC provided a non-exhaustive list of
examples of possible spoofing behavior: ‘‘(i)
[s]ubmitting or cancelling bids or offers to overload the
quotation system of a registered entity, (ii) submitting
or cancelling bids or offers to delay another person’s
execution of trades, (iii) submitting or cancelling mul-
tiple bids or offers to create an appearance of false mar-
ket depth, and (iv) submitting or canceling bids or of-
fers with intent to create artificial price movements up-
wards or downwards.’’8

The Coscia Indictment
On Oct. 1, 2014, the U.S. Attorney’s Office for the

Northern District of Illinois brought criminal charges
against Coscia in the first prosecution under the anti-
spoofing provision. The 12-count indictment charged
Coscia with violating both the anti-spoofing provision
and the commodities fraud statute, 18 U.S.C. § 1348.
Specifically, the indictment alleged that Coscia, through
his firm Panther Energy Trading LLC, used high-
frequency trading programs to enter large volume or-
ders with the intent to automatically cancel those or-
ders before they could be filled. According to the indict-
ment, these large volume orders were designed to
‘‘create a false impression regarding the number of con-
tracts available in the market, and to fraudulently in-
duce other market participants to react to the deceptive

market information he created.’’9 The indictment al-
leged that Coscia’s orders moved the market in his fa-
vor, allowing him to buy contracts at prices lower than,
or sell at prices higher than, those previously available
in the market. The programs then ‘‘immediately entered
a second trade order on the other side of the market,’’
at which point the process was repeated.10 The indict-
ment alleged that Coscia made more than $1.5 million
through prohibited trades from August to October 2011.

Coscia’s Motion to Dismiss the Indictment
Prior to trial, Coscia moved to dismiss both the anti-

spoofing and commodities fraud counts. Coscia first ar-
gued that the anti-spoofing provision is void for vague-
ness because it lacks ‘‘ascertainable standards of guilt’’
and leaves a person of ordinary intelligence to guess at
its meaning.11 Coscia asserted that the term ‘‘spoofing’’
has ‘‘no accepted meaning or understanding in the fu-
tures industry,’’12 and claimed that the provision ‘‘pro-
hibits a wide range of trading activity without offering
any reasonably ascertainable standard for separating
legitimate trading activity from illegitimate spoofing.’’13

He argued that the statutory definition of spoofing
would cover many forms of trading that the CFTC has
otherwise approved as lawful, such as partial-fill orders
and stop-loss orders, and claimed that his trades were
indistinguishable from those activities.14 According to
Coscia, the CFTC’s issuance of interpretive guidance
did not cure the constitutional defect. Moreover, Coscia
noted that the CFTC’s interpretation was not issued un-
til after Coscia’s trades, and insisted it was ‘‘settled law
that administrative interpretation can clarify an other-
wise vague statute only with respect to conduct that oc-
curs after the interpretation is issued.’’15

Second, Coscia argued that the commodities fraud
counts must be dismissed because they depended on
the same conduct underlying the anti-spoofing charges.
Because the spoofing charges were void for vagueness,
Coscia contended that the commodities fraud charges
failed for the same reasons.16 Coscia also argued that
the commodities fraud charges failed as a matter of law
because he did not make a false statement or material
misrepresentation, or conceal a material fact, as re-
quired for commodities fraud.17 Coscia maintained that
the indictment never alleged that he ‘‘communicated
anything—true or false—to other market participants,’’
because he ‘‘simply . . . entered on an electronic trading
platform bids and offers at a given quantities and prices
and for specific durations.’’18 Finally, Coscia argued
that the commodities fraud statute should be void for
vagueness as applied to his conduct because ‘‘no source

3 7 U.S.C § 6c(a)(5)
4 See Antidisruptive Practices Guidance – Interpretative

Guidance and Policy Statement (Antidisruptive Practices
Guidance), available at http://www.cftc.gov/ucm/groups/
public/@newsroom/documents/file/
federalregister051613d.pdf; 7 U.S.C. § 6(c).

5 Id. at 24.
6 Id.
7 Id.
8 78 Fed. Reg. 31896 (May 28, 2013).

9 United States v. Coscia, No. 1:14-cr-00551, indictment at
3, ¶ 3 [Dkt. 1]. See also 09 WCR 696 (10/17/14).

10 Id. at 6, ¶ 12.
11 Memorandum of law in support of defendant’s motion to

dismiss at 15 [Dkt. No. 28] (citing Winters v. New York, 333
U.S. 507, 515 (1948).

12 Id. at 17.
13 Id. at 17.
14 Id.
15 Id. at 22-23.
16 Id. at 27.
17 Id. at 28-29 (citing Williams v. Aztar Ind. Gaming Corp.,

351 F.3d 294, 299 (7th Cir. 2003).
18 Id. at 29.
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of authority put [him] on notice at the time of his trad-
ing that it might be considered a form of fraud.’’19

The District Court’s Ruling
Judge Harry D. Leinenweber, of the U.S. District

Court for the Northern District of Illinois, denied
Coscia’s motion in its entirety. With regard to the anti-
spoofing counts, the court began by explaining that,
‘‘[b]ecause First Amendment rights are not at stake, the
Court must assess whether the statute is unconstitu-
tional as applied to Coscia’s conduct . . . not to the con-
duct of the hypothetical legitimate traders who voiced
concerns about the statute’s applicability to practices
such as partial-fill and stop-loss orders.’’20 The court
found that, ‘‘[w]ithout question,’’ Coscia’s alleged con-
duct ‘‘tracks the language of the statute, and constitutes
‘spoofing’ as the statute defines that term: ‘bidding or
offering with the intent to cancel the bid or offer before
execution.’ ’’21 The court also relied heavily on the pro-
vision’s ‘‘intent to cancel’’ requirement, holding that the
intent requirement diminished any possible unfair-
ness.22 The court stated that the intent to cancel re-
quirement ‘‘sets [Coscia’s] conduct apart from the le-
gitimate trading practices described in his memoran-
dum.’’23 Thus, because Coscia’s alleged conduct
‘‘clearly involve[d] bidding or offering with the intent to
cancel,’’ the court concluded that the anti-spoofing pro-
vision was not void for vagueness as applied to him.
The court did not directly address Coscia’s argument
that he was not on notice that his conduct might be un-
lawful prior to the CFTC’s issuance of interpretive guid-
ance in 2013.

As to the commodities fraud counts, Coscia’s argu-
ment that the counts failed because they were premised
on the defective anti-spoofing counts was mooted by
the court’s conclusion that the anti-spoofing provision
is not void for vagueness. The court also rejected
Coscia’s argument that the counts were legally defec-
tive because he had not made a false statement or ma-
terial misrepresentation or concealed a material fact.
The court concluded that the government had suffi-
ciently charged a scheme to defraud by alleging that
Coscia intended to:

(1) create a false impression regarding the number
of contracts available in the market; and

(2) trick market participants into reacting to the al-
legedly fraudulent orders.24

The court further noted that the U.S. Court of Ap-
peals for the Second Circuit had previously held that
false statements or omissions are not required under
the commodities fraud statute so long as the defendant
engages in a scheme to defraud.25

Finally, the court decided that the commodities fraud
counts were not void for vagueness because the allega-

tions of the indictment were ‘‘consistent with the
scheme to defraud and the use of ‘false or fraudulent
pretenses, representations, or promises’ described in
the statute.’’26

Jury Instructions
Not surprisingly, the parties renewed many of these

arguments when presenting to the court their proposed
jury instructions regarding the elements of the charged
offenses. Consistent with his motion to dismiss, Coscia
argued that the jury should be provided with detailed
instructions to ‘‘distinguish between ‘legitimate good-
faith cancellation or modification of orders,’ that are
‘entered with the intent to consummate a trade,’ and the
unlawful ‘entry of . . . orders with the intent to ‘immedi-
ately cancel.’ ’’27 Coscia maintained that the jury should
be instructed that he could not be convicted if the gov-
ernment showed only that he ‘‘knew or should have
known that the consequence—that is cancellation of the
bid or offer before execution—was substantially likely
to occur.’’28 Coscia also asked the court to instruct the
jury that he could not be convicted solely upon a deter-
mination that he:

(1) ‘‘formed an intent to cancel after he entered the
bid;’’

(2) ‘‘intended to cancel before execution [of] part,
but not all, of a bid or an offer;’’ or

(3) placed the bid with the ‘‘intent that it would influ-
ence other market participants.’’29

As in his motion to dismiss, Coscia claimed that such
detailed instructions were necessary, because as ‘‘read
literally, the spoofing statute risks sweeping within its
reach wholly ordinary and legitimate market con-
duct.’’30

Finally, Coscia requested that the court instruct the
jury that it could not convict him on the commodities
fraud counts if he acted in ‘‘good faith’’ and ‘‘honestly
believed that his trading strategies were valid.’’31

The government, by contrast, argued that the instruc-
tions regarding the spoofing counts should ‘‘closely
follow[] the plain language of the [Anti-Spoofing] stat-
ute.’’32 It claimed that Coscia’s proposed instructions
sought to ‘‘amend’’ the statute and relitigate legal issues
already decided at the motion to dismiss stage.33 The
government insisted that Coscia’s detailed instructions
regarding specific activities that were not unlawful
were confusing, repetitive, unnecessary, and inaccu-
rate.34 Finally, in an effort to moot some of Coscia’s le-
gal claims, the government represented to the court that
it would not argue that Coscia’s intent changed during
the milliseconds between entering and cancelling the
orders, especially given the ‘‘pre-programmed’’ nature
of his orders. As such, the timing of Coscia’s intent to
cancel became irrelevant.

19 Id. at 32.
20 See United States v. Coscia, 2015 BL 108436, 100 F.

Supp. 3d 653 (N.D. Ill. April 16, 2015) (citing United States v.
Mazurie, 419 U.S. 544, 550 (1975).

21 Id.
22 Id., (quoting United States v. Cherry, 938 F.2d 754 (7th

Cir. 1991).
23 Id.
24 Id.
25 Id.

26 Id.
27 Def. letter to court at 2 [Dkt. 60].
28 Def. proposed jury instructions at 13-14 [Dkt. 59].
29 Id. at 14-17.
30 Def. letter to court at 1.
31 Def. proposed jury instructions at 11.
32 Govt. letter to court at 1 [Dkt. 63].
33 Id.
34 Govt. resp. to def’s proposed jury instructions at 2 [Dkt.

72].
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The court ultimately instructed the jury (over the gov-
ernment’s objections) that it could convict Coscia if it
found that he entered into a bid or offer with the intent
to cancel the entire bid or offer before execution, so
long as he did not place the bid or offer as part of a
good-faith attempt to execute on at least part of the bid
or offer.35 The court also instructed the jury as to the
distinction between good-faith cancellations (which
could not form the basis of an anti-spoofing conviction)
and circumstances where Coscia ‘‘had the purpose or
conscious desire to cancel his bid or offer before it was
executed.’’36 The court instructed the jury that it was in-
sufficient for the government to simply prove that
Coscia ‘‘knew or should have known that the
consequence—that is, cancellation of the bid or offer
before execution—was substantially likely to occur.’’37

Lastly, the court included Coscia’s good-faith instruc-
tion on the commodities fraud counts over the govern-
ment’s objection, directing the jury to return a not
guilty verdict if it found that Coscia ‘‘honestly believed
that his trading strategy was not fraudulent and not in-
tended to deceive other market participants.’’38

Verdict
On Nov. 3, 2015, the jury returned a verdict finding

Coscia guilty on all 12 counts. Despite the complexity of
the issues and the lengthy trial, which lasted for seven
days, the jury deliberated for only about an hour before
reaching its verdict.39 Coscia’s sentencing is scheduled
for March 17. Each commodities fraud count carries a
maximum sentence of 25 years and a $250,000 fine,
while each spoofing count carries a maximum sentence
of 10 years and a $1 million fine. The parties are cur-
rently engaged in post-trial motion practice. Coscia’s at-
torneys have stated that Coscia ‘‘intends to pursue all of
his legal options’’ in response to the verdict.40

Implications
It is reasonable to assume that the Coscia conviction

will be appealed to the Seventh Circuit, where the ap-
peals court will examine Coscia’s arguments that the
anti-spoofing provision is void for vagueness or other-
wise cannot be applied to Coscia’s conduct or similar
trading activity. In the meantime, the lower court’s de-
cision indicates that courts may be unreceptive to
vagueness challenges to the anti-spoofing provision, at
least where a trader’s alleged conduct falls within what
a court believes to be the core of the provision’s in-
tended reach.

The district court’s rulings, however, were not en-
tirely favorable to the government. As described above,
the district court agreed to give a ‘‘good faith’’ instruc-
tion over the government’s strenuous objection that this
defense was not applicable where the statute did not re-

quire a ‘‘willful’’ violation. Moreover, the district court’s
instructions appeared to accept the defense theory that
a defendant need only prove that he intended to execute
on at least part of the bid or offer to establish ‘‘good
faith.’’ Thus, a partial filling of an order could poten-
tially exempt a trading pattern from being classified as
‘‘spoofing.’’ The government argued that this theory ran
counter to the CFTC’s interpretation and cautioned the
district court that because this was the first criminal
case charging spoofing, ‘‘[t]he jury instruction in this
case could be used as persuasive authority by other
courts in the future.’’ 41

Putting aside some of the legal setbacks on jury in-
structions, the Coscia verdict (as well as its obvious jury
appeal) will likely embolden federal prosecutors and
regulators to investigate other high-frequency trading
activity that arguably bears the characteristics of spoof-
ing, and to aggressively pursue those charges to a jury
trial if necessary. Indeed, in the press release announc-
ing Coscia’s conviction, the U.S. Attorney Zachary T.
Fardon stated that his office ‘‘will continue to prosecute
these types of violations.’’42

Other spoofing prosecutions are already underway.
In April 2015, the DOJ charged a U.K. resident with

spoofing, wire fraud, commodities fraud, and commod-
ity price manipulation in connection with his trades on
the E-Mini S&P 500, alleging that the defendant’s ac-
tions contributed to the so-called ‘‘Flash Crash’’ of May
6, 2010.43

And, in September 2015, Aleksandr Milrud, a Cana-
dian trader, pleaded guilty in federal court in New Jer-
sey to one count of securities fraud arising out of a
spoofing scheme.44 Milrud faces a maximum sentence
of 5 years in prison in addition to a substantial fine.

Coscia’s prosecution also demonstrates the interac-
tion between the DOJ and civil regulators in bringing
spoofing actions. Prior to the DOJ indictment, the CFTC
brought its own charges against Coscia for the same
conduct, which resulted in a settlement requiring
Coscia to pay $2.8 million and banning him from trad-
ing on any CFTC-registered entity for one year.45

Coscia’s subsequent indictment and conviction, not-
withstanding the civil settlement with the CFTC, indi-
cate that civil settlements with regulators will not insu-
late a potential defendant from criminal charges and
may arguably result in increased scrutiny from criminal
prosecutors.

35 Jury Instruction No. 24 [Dkt. 85].
36 Id.
37 Id.
38 Jury Instruction No. 23.
39 See 10 WCR 917 (11/13/15). See also, Tom Polansek,

High-frequency trader convicted in first U.S. spoofing case,
Reuters, Nov. 3, 2015, available at http://www.reuters.com/
article/court-spoofing-verdict-
idUSL1N12Y3OI20151104#ezzfMaoTTv3Ar90G.97.

40 Id.

41 Govt. response to draft jury instructions at 4.
42 See DOJ press release, High-Frequency Trader Con-

victed of Disrupting Commodity Futures Market in First Fed-
eral Prosecution of ‘‘Spoofing’’, available at http://
www.justice.gov/usao-ndil/pr/high-frequency-trader-
convicted-disrupting-commodity-futures-market-first-federal.

43 10 WCR 324 (5/1/15). See also, DOJ press release, Fu-
tures Trader Charged with Illegally Manipulating Stock Mar-
ket, Contributing to the May 2010 Market ‘‘Flash Crash’’ ,
available at http://www.justice.gov/opa/pr/futures-trader-
charged-illegally-manipulating-stock-market-contributing-
may-2010-market-flash.

44 See United States v. Milrud, No. 2:15-cr-00455 (D.N.J.
Sept. 10, 2015) (Plea Agreement).

45 See CFTC release, CFTC Orders Panther Trading LLC
and its Principal Michael J. Coscia to pay $2.8 Million and
Bans Them from Trading for One Year, for Spoofing in Numer-
ous Commodity Futures Contracts, (July 22, 2013), available at
http://www.cftc.gov/PressRoom/PressReleases/pr6649-13.
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Given the heightened scrutiny on spoofing activities,
market participants should be prepared to demonstrate
how their activities mirror indisputably lawful conduct,
such as partial-fill orders and stop-loss orders, rather
than bids or offers made with the intent to cancel before

the order can be filled. Traders should also be prepared
to demonstrate the reasons underlying cancelation of
bids or offers so as to negate any inference that the
trader did not intend for the bid or offer to be filled at
the time the bid or offer was made.
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