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New Law Strengthens Cal/OSHA’s Enforcement 
Authority 
BY MYLES P. CULHANE & SANJAY RANCHOD  

On September 30, 2010, California Governor Schwarzenegger signed legislation that increases the 
ability of the California Division of Occupational Safety and Health (“Cal/OSHA”) to issue citations to 
employers for “serious violations” of occupational safety and health standards. The bill, AB 2774, 
makes significant statutory changes that have important ramifications for employers subject to 
enforcement by Cal/OSHA. 

Background 

The Federal Occupational Safety and Health Act of 1970 allows states to develop and enforce 
occupational safety and health standards in the context of an OSHA-approved state plan. Twenty-
seven states and territories, including California, have obtained approval for state-run OSH programs. 
These “delegated states” are required to set standards that are at least as effective as those of the 
federal Occupational Safety and Health Administration (“Federal OSHA”). 

California’s program is implemented and enforced by Cal/OSHA, which issues citations with civil 
penalties to employers for alleged violations of Cal/OSHA standards. Citations are issued for violations 
classified, in order of increasing severity, as “regulatory”, “general”, or “serious.” The California 
Occupational Safety and Health Appeals Board adjudicates employer appeals of citations issued by 
Cal/OSHA. 

In June 2009, 47 Cal/OSHA staff members, including district managers, took the extraordinary step of 
sending an open letter to the Appeals Board to express their concerns that Appeals Board policies and 
practices were undermining Cal/OSHA’s ability to ensure safety and health in California workplaces, 
including its ability to hold employers accountable after serious workplace injuries have occurred. 

Based in part on these allegations, Federal OSHA initiated a special study of California’s program and 
appeals process. Shortly before AB 2774 was signed into law, Federal OSHA issued an evaluation that 
is highly critical of certain elements of California’s program, including the Appeals Board’s handling of 
citations issued by Cal/OSHA for “serious violations.” 1 

AB 2774 

AB 2774 expands the definition of “serious violation” set forth in California Labor Code section 6432. 
The bill also establishes a rebuttable presumption that a serious violation has occurred in certain 
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circumstances, and enables Cal/OSHA to rely on the testimony of its inspectors to prove the existence 
of serious violations. AB 2774 takes effect on January 1, 2011. 

Expanded Definition of “Serious Violation” 

California law currently specifies that a serious violation exists “if there is a substantial probability that 
death or serious physical harm could result from a violation.” Labor Code § 6432(a). AB 2774 relaxes 
this standard in two ways: it eases the “substantial probability” requirement and it expands the 
definition of “serious physical harm.” 

Under existing law, “substantial probability” refers to “the probability that death or serious physical 
harm will result assuming an accident or exposure occurs as a result of the violation.” Labor Code 
section 6432(c). The Appeals Board has interpreted this requirement to mean that Cal/OSHA must 
prove that death or serious injury is “more likely than not” to result from the violative condition.2 

AB 2774 changes the “substantial probability” requirement to “a realistic possibility that death or 
serious physical harm could result from the actual hazard created by the violation.” The “realistic 
possibility” standard is not defined in the bill or elsewhere in the Labor Code, but it is clear from the 
legislative history that the new standard is intended to be a significantly lower likelihood of occurrence 
of death or serious physical harm than required under existing law. 

The Appeals Board equates the term “serious physical harm”3 with “serious injury or illness” as 
defined in Labor Code § 6302(h),4 which determines whether an injury is reportable to Cal/OSHA.5 
Under AB 2774, “serious physical harm” will be defined in Labor Code § 6432 to mean any injury or 
illness that results in (1) “inpatient hospitalization for purposes other then medical observation”, (2) 
“the loss of any member of the body”, (3) “any serious degree of permanent disfigurement,” or (4) 
“impairment sufficient to cause a part of the body or the function of an organ to become permanently 
and significantly reduced in efficiency on or off the job.” Specific examples include second degree or 
worse burns, crushing injuries (with or without bone loss), respiratory illnesses, broken bones, and 
repetitive motion injuries. This definition is somewhat broader than the Appeals Board’s current 
interpretation of the term “serious physical harm.” 6 

New Rebuttable Presumption 

AB 2774 establishes a rebuttable presumption that a serious violation exists when Cal/OSHA 
demonstrates “that there is a realistic possibility that death or serious physical harm could result from 
the actual hazard created by the violation.” Under existing law, Cal/OSHA is never entitled to a 
presumption that a serious violation exists. 

The showing Cal/OSHA must make to establish the presumption of a serious violation under AB 2774 
is significantly less than the showing it currently must make to prove a serious violation. For the 
presumption to apply, Cal/OSHA must make “a reasonable attempt to determine and consider” certain 
factors before issuing a citation for a serious violation. These factors include the employer’s training 
relevant to preventing employee exposure to the hazard at issue, procedures for discovering and 
correcting the hazard, and information the employer wishes to provide, including information about 
why a presumption should not apply. 

As part of the pre-citation consultation requirement, the bill encourages Cal/OSHA to submit a form to 
the employer containing the alleged violation descriptions and soliciting the information identified by 
these factors at least 15 days before issuing a serious violation. If Cal/OSHA fails to do so, at hearing 
the ALJ may draw a negative inference from the agency’s action. 
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The employer may rebut the presumption by demonstrating that it “did not know and could not, with 
the exercise of reasonable diligence, have known of the presence of the violation.”7 Employers must 
demonstrate that they both “took all steps a reasonable and responsible employer in like 
circumstances should be expected to take, before the violation occurred, to anticipate and prevent the 
violation” and “took effective action to eliminate employee exposure to the hazard created by the 
violation as soon as the violation was discovered.” It will be difficult in many circumstances for an 
employer to prove it took all reasonable steps to prevent the violation and that it eliminated employee 
exposure as soon as the violation was discovered. 

Cal/OSHA Inspector Testimony 

In the past, the Appeals Board has rejected testimony by Cal/OSHA inspectors on the ground they 
lacked “specific familiarity” with the hazard at issue or otherwise failed to demonstrate sufficient 
expertise. AB 2774 addresses this by adding a provision specifying that Cal/OSHA safety engineers 
and industrial hygienists with up-to-date training are competent to testify to establish the elements of 
a serious violation. By establishing a less restrictive standard of evidence for inspector testimony, the 
bill strengthens Cal/OSHA’s ability to use this evidentiary tool to establish the seriousness of a 
violation. 

Key Implications 

Enactment of AB 2774 has the following key implications for employers subject to Cal/OSHA 
enforcement: 

 The number of citations for serious violations issued by Cal/OSHA is likely to increase, along 
with attendant penalties, in part because of the expanded definition of “serious physical 
harm.” This effect will be greatest in cases where an accident results in hospitalization of an 
employee for less than one day. 

 The proportion of citations that Cal/OSHA classifies as “serious” (as opposed to regulatory or 
general) is likely to increase from the 2009 level of approximately 19% and may approach 
the 43% national average for other delegated state programs. 

 Successful employer appeals of citations for serious violations will be more difficult, in part 
because the standard to overcome the rebuttable presumption is high and because Cal/OSHA 
will be able to provide the existence of serious violations based only on inspector testimony. 

 Employers may need to provide expert witness testimony to counter testimony by Cal/OSHA 
inspectors. 

 Claims made by injured employees for “serious and willful” injuries and corresponding 
increases in workers compensation benefits are likely to increase along with the number of 
citations for serious violations. 

 By establishing a process for communication between Cal/OSHA and employers prior to 
issuance of a citation for a serious violation, the bill should provide greater consistency and 
predictability for employers with respect to when violations will be classified as serious. 

 Employers are likely to pursue litigation to clarify the new standards established by the bill. 

Before AB 2774 goes into effect on January 1, 2011, employers should reassess their occupational 
safety and health programs to evaluate whether modifications are necessary to demonstrate that they 
are taking sufficient steps to anticipate and prevent violations and eliminate employee exposures. 
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These steps range from reviewing job hazard analyses to enforcing workplace safety rules by utilizing 
effective disciplinary measures. Employers should emphasize proper preparation prior to Cal/OSHA 
inspections, and implementation of effective programs to achieve and maintain compliance. 

Cal/OSHA inspection and enforcement policies and procedures are likely to be revised in light of 
enactment of AB 2774. Paul Hastings attorneys will actively monitor these and other changes resulting 
from the bill and are available to assist employers in this regard. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings San Francisco lawyers: 

 

Myles P. Culhane 
415-856-7087 
mylesculhane@paulhastings.com 

 

 

Sanjay Ranchod 
415-856-7216 
sanjayranchod@paulhastings.com 

 

Peter H. Weiner 
415-856-7010 
peterweiner@paulhastings.com 

 

 
1  Federal OSHA’s special study, which was included in the agency’s enhanced FY 2009 Federal Annual Monitoring and 

Evaluation Report on California’s program, concurred with the concerns raised in the June 2009 letter from Cal/OSHA 
staff. Among other things, Federal OSHA concluded that the Appeals Board is making it too difficult for Cal/OSHA to 
prevail when citing an employer for a serious violation, and that in some cases the Appeals Board has applied an 
extreme standard of evidence that prevents serious hazards from being appropriately classified. 

2  See, e.g., In the Matter of the Appeal of CalEnergy Operating Corp., 2010 CA OSHA App. Bd. LEXIS 126. This is in 
contrast to federal law, which bases serious classifications on the potential gravity or consequences of the injury, 
meaning that if an employee were to be injured, the injury would likely result in serious injury or death. 

3  The term “serious physical harm” is not defined in the Labor Code or in the Cal/OSHA regulations. 
4  In the Matter of the Appeal of California Family Fitness, 2009 CA OSHA App. Bd. LEXIS 31. Labor Code § 6302(h) 

defines a “serious injury or illness” to mean “... any injury or illness ... which requires inpatient hospitalization for a 
period in excess of 24 hours for other than medical observation or in which an employee suffers a loss of any member of 
the body or suffers any serious degree of permanent disfigurement ...” 

5  AB 2774 does not change the definition of “serious injury or illness” in Labor Code 6302(h) and 8 CCR 330(h), and thus 
does not change the criteria for determining whether an injury must be reported to Cal/OSHA under Labor Code 
§ 6409.1(b) and 8 CCR 342. 

6  According to U.S. Department of Labor data, Cal/OSHA classifies only 19% of citations as “serious violations,” compared 
with an average of 43% for other state programs and 77% for Federal OSHA. 

7  This essentially is the same as current Labor Code § 6432(b), which provides “a serious violation shall not be deemed to 
exist if the employer can demonstrate that it did not, and could not with the exercise of reasonable diligence, know of 
the presence of the violation.” 
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