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The Dodd-Frank Wall Street Reform and 
Consumer Protection Act: Impact on Bank and 
Thrift Holding Companies and Significant 
Nonbank Financial Companies 
BY V. GERARD COMIZIO, LAWRENCE D. KAPLAN & HELEN Y. LEE 

Introduction 

The Dodd-Frank Act: Landmark Financial Legislation 

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”)1 is landmark 
financial legislation that represents the most profound restructuring of financial regulation since the Great 
Depression.  With the primary goal to “restore responsibility and accountability in our financial system to 
give Americans confidence that there is a system in place that works for and protects them,” the Dodd-
Frank Act will have broad impact on the financial services industry for years to come.   

Born out of the financial crisis that erupted in early 2008, the Dodd-Frank Act, composed of a series of 
new laws is, in the aggregate, breathtaking in its scope.  Particularly significant is that the new law: 
1) creates the Bureau of Consumer Financial Protection (“BCFP”), a new independent consumer watchdog 
agency housed within the Federal Reserve Board (“FRB”), 2) grants to the U.S. Department of the 
Treasury, Federal Deposit Insurance Corporation (“FDIC”) and the FRB broad new powers to seize, close 
and wind down “too big to fail” financial (including non-bank) institutions in an orderly fashion, 3) 
establishes a new Financial Stability Oversight Council (“Council”), charged with identifying and 
responding to emerging risks throughout the financial system, composed primarily of federal financial 
services regulators and chaired by the Secretary of the Treasury Department, 4) restructures the federal 
regulatory jurisdiction over banks and their parent companies, and abolishes the Office of Thrift 
Supervision (“OTS”), 5) adopts new federal oversight of the insurance industry, 6) adopts new standards 
and rules for the mortgage industry, 7) adopts new bank, thrift and holding company regulation, 8) adopts 
new federal regulation of the derivatives market, 9) adopts the so-called Volcker Rule, substantially 
restricting proprietary trading by depository institutions and their holding companies, 10) imposes 
requirements for “funeral plans” by large, complex financial companies, 11) establishes new regulation of 
the securitization market through “skin in the game” and enhanced disclosure requirements, 12) 
establishes new regulation of interchange fees, 13) establishes new and enhanced compensation and 
corporate governance oversight for the financial services industry, 14) provides enhanced oversight of 
municipal securities, 15) provides a specific framework for payment, clearing and settlement regulation, 
16) adopts new federal hedge fund regulation, 17) adopts new fiduciary duties and regulation of broker 
dealers, investment companies and investment advisors, 18) tasks the federal banking agencies with 
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adopting new and enhanced capital standards for all depository institutions, 19) significantly narrows the 
scope of federal preemption for national banks and federal thrifts, and 20) places a moratorium on 
ownership of industrial loan banks by non-financial companies. 

Furthermore, the Dodd-Frank Act provides broad and substantial delegations to various federal agencies 
the task of implementing its many provisions through regulation.  Hundreds of new federal regulations, 
studies and reports addressing all of the major areas of the new law will be required, ensuring that federal 
rules and policies in this area will be further developing for years to come. 

The Dodd-Frank Act: Impact 

The Dodd-Frank Act profoundly impacts all major segments of the financial services industry, including 1) 
banks, 2) thrifts, 3) bank, financial and savings and loan holding companies, 4) mortgage businesses that 
include mortgage brokers, mortgage bankers and direct lenders, 5) insurance companies, 6) industrial 
loan companies and their parent companies, 7) investment company, broker dealer and investment 
advisor firms, 8) hedge funds and private equity funds, and 9) payment systems companies. 

This StayCurrent bulletin addresses the impact of the Dodd-Frank Act on bank holding companies 
(“BHCs”), savings and loan (or thrift) holding companies (“SLHCs”), and significant nonbank financial 
companies (“SNBFCs”) (collectively, “Holding Companies”). 

General Impact on Holding Companies 

A common theme of the Dodd-Frank Act is to provide federal regulators with information to monitor and 
understand the various risks inherent in the financial system so as to permit the regulators to control such 
risks.  Prior to the Dodd-Frank Act, federal regulators only had direct supervisory powers over depository 
institutions, their holding companies, and certain non-depository institution subsidiaries of the holding 
companies.  SNBFCs generally were not subject to any form of federal supervision, although certain of 
their functionally-regulated subsidiaries might have been.  This lack of federal supervision over SNBFCs 
created unique challenges in the fall of 2008 and is often cited as a reason for why the government was 
not able to intervene prior to the collapse of Lehman Brothers, notwithstanding Lehman Brothers’ status 
as a SLHC. 

To address these inadequacies, the Dodd-Frank Act makes significant changes to such paradigm by 
empowering the FRB to have supervisory and enforcement authority over all entities within a Holding 
Company structure including all functionally-regulated subsidiaries of such holding companies.  Moreover, 
the Dodd-Frank Act sets forth a procedure for determining that certain companies are SNBFCs and 
authorizes the FRB to supervise and regulate such entities. 

In general, FRB examination and supervision over a Holding Company and its subsidiaries is intended to 
enable the FRB to understand the following:  

(1) the nature of the operations of the Holding Company and all of its subsidiaries;  

(2) the financial, operational and other risks within the Holding Company system that may 
pose a threat to its safety and soundness or that of any depository institution subsidiary of 
the Holding Company or the stability of the U.S. financial system;  

(3) the Holding Company’s systems for monitoring and controlling these risks; and 

(4) the Holding Company’s compliance with applicable federal laws that the FRB has specific 
authority to enforce against the Holding Company or its subsidiaries and, other than a 
functionally regulated subsidiary or a depository institution, any other applicable provision 
of federal law. 
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Enhanced Supervision of Functionally-Regulated Subsidiaries 

Functionally-regulated subsidiaries of BHCs and SLHCs, including brokers and dealers; registered 
investment advisors and investment companies regulated by the Securities and Exchange Commission 
(“SEC”); state-regulated companies; and entities regulated by the Commodities Futures Trading 
Commission (“CFTC”), are no longer entitled to so-called “regulation-light” oversight as permitted by the 
Gramm-Leach-Bliley Act of 1999 (“GLB Act”), as the Dodd-Frank Act grants the FRB full authority to 
examine all non-bank subsidiaries.  While granting the FRB greater authority to examine functionally-
regulated subsidiaries of depository institution holding companies, the FRB still must coordinate its 
supervisory activities and limit its information and reporting requests in order to avoid duplication of these 
activities.  For example, the FRB must provide reasonable notice to and consult with the appropriate 
federal or state regulatory agency of a subsidiary depository institution or functionally-regulated 
subsidiary of a holding company. 

Examinations of non-bank subsidiaries generally must be conducted in the same manner and frequency, 
and be subject to the same standards, as if the activities are conducted by the largest insured depository 
institution of a holding company.  Moreover, the Office of the Comptroller of the Currency (“OCC”) and 
FDIC, as the primary federal regulator of an insured depository institution, are each authorized to advise 
the FRB of issues raised by a non-bank subsidiary requiring examination by the FRB and recommend that 
the FRB examine such subsidiary.  In order to provide a system of checks and balances, in the event the 
FRB does not conduct an examination of such subsidiary, the agency that recommended such examination 
may conduct its own examination if the FRB does not commence an examination within 60 days or 
otherwise provide a written explanation or plan responding to the concerns initially raised.  Such agency 
must then coordinate with the FRB and may, as a result of the examination, recommend that the FRB take 
enforcement action based on the examination or other relevant information.   

Capital Requirements  

The Dodd-Frank Act imposes capital requirements on all depository institutions and their holding 
companies with greater than $500 million in assets,2 as well as SNBFCs.  Moreover, for the first time, 
generally commencing in July 2015, SLHCs will be subject to formal capital requirements.  As a result of 
the so-called Collins Amendment, all Holding Companies will be required to hold capital in the same 
amount and of the same type that is required for insured depository institutions.  As a result, trust-
preferred and cumulative-preferred securities (other than TARP-preferred securities) issued by a holding 
company (“Impermissible Capital Instruments”) will be precluded from counting as capital for any Holding 
Company with over $15 billion in consolidated assets.  Holding Companies that held consolidated assets 
greater than $15 billion as of December 31, 2009 will be subject to a three-year phase-in period 
commencing January 1, 2013 with respect to applying regulatory capital deductions for Impermissible 
Capital Instruments issued prior to May 19, 2010 (a grandfather date set after the initial introduction of 
the Collins Amendment).  Impermissible Capital Instruments issued on or after May 19, 2010 are 
immediately discounted from capital.  Given the uncertainty of market fluctuations, meeting such capital 
requirements could be a difficult task for some institutions or their Holding Companies.  Moreover, as the 
phase-in deadline approaches, the markets will likely be crowded with various offerings, since depository 
institutions and Holding Companies with over $15 billion in consolidated assets will need to raise additional 
capital in order to replace any Impermissible Capital Instruments.     

Like bank capital, BHC and SLHC capital requirements will be countercyclical, so that the amount of capital 
required to be maintained by a BHC or SLHC will increase in times of economic expansion and decrease in 
times of contraction, consistent with the safety and soundness of the company.  

The FRB’s Source of Strength Doctrine is Codified 

The Dodd-Frank Act codifies the FRB’s long-standing “source of strength” doctrine, requiring that any BHC, 
and now any SLHC, that controls an insured depository institution must serve as a source of financial 
strength for its depository institution subsidiary.  The phrase “source of financial strength” is defined in the 
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statute as “the ability of a company that directly or indirectly owns or controls an insured depository 
institution to provide financial assistance to such insured depository institution in the event of the financial 
distress of the insured depository institution.” The FRB is authorized, however, to adopt regulations further 
implementing this requirement. 

New Requirements for BHCs and SLHCs to Engage in Financial Activities 

The Bank Holding Company Act of 1956, as amended (“BHC Act”)3 permits qualifying BHCs to elect 
financial holding company status in order to engage in an expanded array of financial activities, such as 
securities underwriting and dealing, insurance underwriting and merchant banking.  Since enactment of 
the GLB Act in 1999, SLHCs have been permitted to engage in any activity permissible for a financial 
holding company under Section 4(k) of the BHC Act, including securities underwriting, insurance 
underwriting and merchant banking activities.4  The Dodd-Frank Act, however, qualifies this broad grant of 
authority by only permitting SLHCs that actually qualify and remain qualified as a financial holding 
company under the BHC Act to engage in activities that have been deemed “financial in nature” under 
Section 4(k).  Accordingly, for nonbank subsidiaries of a SLHC to engage in non-banking activities that are 
deemed to be financial in nature under Section 4(k), a SLHC will be required to qualify as a financial 
holding company and certify that each depository institution subsidiary of the SLHC is well capitalized and 
well managed and has a Community Reinvestment Act rating of at least satisfactory.   

The Dodd-Frank Act imposes additional requirements at the BHC or SLHC level, requiring that BHCs and 
SLHCs (after July 2015) themselves be well capitalized and well managed in order to engage in nonbank 
financial activities.  Noncompliance with these provisions would trigger remedial restrictions, including 
limitations on the commencement of new financial activities, restrictions on acquisitions of new 
subsidiaries engaged in Section 4(k) activities and potential divestiture of either non-banking activities or 
the depository institution subsidiaries of a BHC or SLHC. 

To avoid potential overreach in supervision of non-financial activities, the Dodd-Frank Act permits SLHCs 
and SNBFCs to form intermediate holding companies, through which financial activities can be conducted.  
Generally, only this intermediate holding company will be subject to FRB supervision.  Notwithstanding 
such structural requirement, the Dodd-Frank Act seeks to limit the FRB’s prudential supervision over 
nonbank financial companies only to financial activities.   

Limits on Size 

Consistent with a theme of the Dodd-Frank Act that no institution should be deemed “too big to fail,” the 
Dodd-Frank Act seeks to limit the size of any one banking organization or nonbank financial company.  
Specifically, in the context of a merger or acquisition, the FRB is prohibited from approving a transaction 
involving a financial company (which includes insured depository institutions and Holding Companies), if 
the total consolidated liabilities of the resulting financial company would exceed 10% of the aggregated 
consolidated liabilities of all financial companies as of the end of the preceding calendar year, subject to 
certain supervisory exceptions or de minimis increases.   

Moreover, the Dodd-Frank Act expands the current 10% nationwide deposit concentration limit on certain 
interstate mergers and acquisitions to include all types of depository institutions, rather than only banks.  
Accordingly, while the Dodd-Frank Act does not expressly amend or supersede the concentration limits on 
bank deposits put in place under the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994 
(“Riegle-Neal Act”),5 the Dodd-Frank Act nevertheless augments such restrictions by extinguishing the 
exclusion of thrift deposits and credit union shares in pre-Dodd-Frank Act concentration caps.      

Limits on Proprietary Trading 

Through the so-called Volcker Rule, the Dodd-Frank Act amends the BHC Act by generally prohibiting a 
“banking entity” from: (A) engaging in proprietary trading;6 and (B) investing in or sponsoring7 a private 
equity or hedge fund.8 The term “banking entity” covers insured depository institutions, their holding 
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companies, and any company that is treated as a BHC under Section 8 of the International Banking Act of 
1978, and any affiliate or subsidiary of any such entity.  SNBFCs engaging in such generally prohibited 
activities for banking entities will be subject to additional capital requirements and qualitative limits for 
such activities.      

Exceptions to the general prohibition on proprietary trading are provided for certain permitted activities 
that include: 

• purchasing, selling, acquiring or disposing of U.S. government or agency securities, including 
obligations or instruments issued by Fannie Mae, Freddie Mac, Ginnie Mae and the Federal 
Home Loan Banks, and state, municipal and other political subdivision obligations; 

• purchasing, selling, acquiring or disposing of securities in connection with underwriting or 
market-making type activities, but only to the extent reasonably expected to fulfill near term 
customer demand; 

• risk-mitigating hedging transactions designed to reduce specific risks to the banking entity in 
connection with holding such positions; and 

• engaging in such other activities the regulators (federal banking agencies, SEC or CFTC, as 
appropriate) determine, by rule, would promote/protect the safety and soundness of the 
banking entity and U.S. financial stability. 

For foreign-based banking entities that engage in proprietary trading outside of the U.S., exceptions are 
provided for such activities that are conducted under Sections 4(c)(9) or 4(c)(13) of the BHC Act,9 subject 
to restrictions that the trading occurs solely outside of the U.S. and that the banking entity is not directly 
or indirectly controlled by a banking entity that is organized under U.S. law.  Investing in or sponsoring a 
private equity or hedge fund is similarly permitted for activities conducted under the same provisions of 
the BHC Act, provided that such investment or sponsorship takes place solely outside of the U.S., and that 
no ownership interest in such hedge fund or private equity fund is offered for sale or sold to a U.S. 
resident, and that the banking entity is not directly or indirectly controlled by a banking entity that is 
organized under U.S. law.   

All permitted activities are subject to applicable federal or state laws, any restrictions or limitations that 
may be imposed by the applicable regulator (including capital and quantitative limitations as well as 
diversification requirements), and must not: (i) present a material conflict of interest between the banking 
entity and its clients, customers or counterparties; (ii) result in a material exposure by the banking entity 
to high-risk assets or high-risk trading strategies (as such terms will be defined by rulemaking); or (iii) 
pose a threat to the safety and soundness of the banking entity or the financial stability of the U.S.  

With respect to the general prohibition on investing in a hedge fund or private equity fund, exceptions are 
provided for:  

• “seed” investments, whereby a banking entity may make and retain an investment in a hedge 
fund or private equity fund that the banking entity organizes or offers for the purpose of 
establishing the fund and providing the fund with sufficient initial equity for investment to 
permit the fund the attract unaffiliated investors; and  

• de minimis investments.   

In each case, the banking entity’s investment must: (i) be reduced to less than 3% of fund ownership 
within 1 year after the fund is established (which may be extended an additional 2 years); (ii) must be 
“immaterial” (to be defined by rulemaking) to the banking entity; and (iii) the aggregate of the banking 
entity’s investments in all such funds may not exceed 3% of the banking entity’s Tier 1 capital.   
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The Council is directed to conduct a study and make recommendations on implementing the Volcker Rule 
within 6 months of enactment of the Dodd-Frank Act, with final rules to be adopted by the agencies within 
9 months thereafter.  In general, the Volcker Rule provisions shall take effect on the earlier of: (a) 12 
months after the date of the issuance of the final rules; or (b) 2 years after the date of enactment of 
Section 619 of the Dodd-Frank Act.  Two exceptions are provided with respect to: (i) a conformance 
period for divestiture, where a banking entity or SNBFC shall bring its activities and investments into 
compliance with the requirements of Section 619 not later than 2 years after the date on which the 
requirements become generally effective;  and (ii) an extended transition period for illiquid funds, where 
upon application by a banking entity, the FRB may extend the period during which the banking entity may 
take or retain its equity, partnership, or other ownership interest in, or otherwise provide additional capital 
to, an illiquid fund, however only to the extent necessary to fulfill a contractual obligation that was in 
effect on May 1, 2010.  Notwithstanding the conformance period that is allowed for divesture, the 
appropriate agency may impose additional capital requirements and other restrictions deemed appropriate 
on a banking entity’s investment in or sponsorship of a private equity or hedge fund. 

Transactions between a banking entity and a hedge fund or private equity fund that the banking entity 
serves as the investment manager, investment adviser, or sponsor to, or is organized or offered by the 
banking entity, are subject to restrictions applicable to transactions between banks and their affiliates 
under Sections 23A and 23B of the Federal Reserve Act. 

An important aspect of the Volcker Rule is its anti-evasion authority, which requires the appropriate 
regulators to include in their implementing regulations internal controls and recordkeeping requirements 
to insure compliance with the rule.  Further, the regulators are authorized to require termination of 
activities and investments of a banking entity, subject to due notice and an opportunity for a hearing, that 
are not in compliance with, or that the appropriate regulator determines is an evasion of, the 
requirements of the Volcker Rule. 

For a more comprehensive discussion of the Volcker Rule, see Paul Hastings StayCurrent—The Dodd Frank 
Act: Impact, Issues and Concerns in Implementing the Volcker Rule. 

Large Holding Companies in the Cross-Hairs of Dodd-Frank 

The financial crisis of 2008 involved BHCs and SLHCs that were regulated because of their affiliation with 
depository institutions as well as other companies that did not control a depository institution.   A premise 
of the Dodd-Frank Act is that enhanced prudential regulation of large Holding Companies would minimize 
future financial crises.  Accordingly, Title I of the Dodd-Frank Act establishes the Council with the goal of 
identifying, monitoring and addressing potential threats to the financial stability of the United States 
economy.   

Comprised of ten members, the Council is chaired by the Secretary of Treasury and has nine additional 
voting members, including the Chairman of the FRB, the Comptroller of the Currency, the Director of the 
BCFP, the Chairman of the SEC, the Chairman of the FDIC, the Chairperson of the CFTC, the Director of 
the Federal Housing Finance Agency, the Chairman of the National Credit Union Administration, and an 
independent member with insurance expertise who is appointed by the President.  The Council also will 
have five non-voting members, including the Director of the Office of Financial Research, the Director of 
the Federal Insurance Office, a state insurance commissioner, a state banking supervisor, and a state 
securities commissioner.  Service of each of the state supervisors will be determined by his or her peers. 

The Council is responsible for determining which financial companies and activities could pose a threat to 
the financial stability of the United States economy in times of financial stress and should, therefore, be 
subject to heightened prudential standards and supervision of the FRB.  Accordingly, the Council will seek 
to identify “large, interconnected financial institutions” based upon size, concentration, 
interconnectedness, activities and other factors, and recommend them for FRB oversight and prudential 
regulation along with large BHCs and SLHCs10 with total consolidated assets of $50 billion or more (“large 
BHCs”).  SNBFCs will include both U.S.-based companies and foreign-based companies with significant 
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operations in the U.S.  The $50 billion threshold for application of the enhanced requirements with respect 
to large BHCs may be adjusted upwards by the FRB upon recommendation by the Council.  BHCs with 
total assets of at least $10 billion but less than $50 billion are also subject to additional requirements.   

The Council will be reviewing the financial information of Holding Companies for the purpose of assessing 
the extent to which a financial activity or financial market in which the Holding Company participates, or 
the Holding Company itself, poses a threat to financial stability in the United States.  In making the 
determination that a large, interconnected financial institution should be subject to FRB supervision and 
“prudential standards,” the Council is required to consider: 

• the extent of the leverage of the company;  

• the extent and nature of the off-balance sheet exposures of the company; 

• the extent and nature of transactions and relationships of the company; 

• the importance of the company as a source of credit for households, business as well as state 
and local governments and as a source of liquidity for the United States financial system; 

• the importance of the company as a source of credit for low-income, minority and underserved 
communities and the impact that the failure of such company would have on the availability of 
credit in such communities; 

• the extent to which assets are managed rather than owned by the company and the extent to 
which ownership of assets under management is diffuse; 

• the nature, scope, size, scale concentration, interconnectedness and mix of the activities of 
the company; 

• the degree to which the company is already regulated by one or more primary financial 
regulatory agencies;  

• the amount and nature of the financial assets of the company;  

• the amount and types of the liabilities of the company, including the degree of reliance on 
short-term funding; and 

• any other risk-related factors that the Council deems appropriate. 

A determination that a U.S. nonbank financial company should be subjected to enhanced prudential 
regulation will require at least a two-thirds vote of the Council.  A nonbank financial company identified by 
the Council for FRB supervision and prudential regulation will generally have an opportunity for notice and 
hearing prior to a final determination.  Final determinations made by the Council may be subject to judicial 
review.   

Under the so-called “Hotel California Provision,” any company having total consolidated assets equal to or 
greater than $50 billion as of January 1, 2010 and participated in the Troubled Asset Relief Program 
(“TARP”), will automatically be subject to regulation as a SNBFC if the company ceases to remain a BHC 
by engaging in a “de-banking” transaction.  Accordingly, current large BHCs that received TARP will be 
prohibited from evading the enhanced prudential supervision requirements of the Dodd-Frank Act, 
including capital and quantitative limitations to be set forth in the regulations implementing the so-called 
Volcker Rule, as discussed above and in a separate StayCurrent bulletin.  See Paul Hastings StayCurrent—
The Dodd Frank Act: Impact, Issues and Concerns in Implementing the Volcker Rule.  
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Enhanced Prudential Regulation of SNBFCs and Large BHCs 

Companies designated by the Council as SNBFCs, as well as large BHCs (including large SLHCs), will be 
subjected to enhanced supervision and prudential requirements to be administered by the FRB.  Under 
Section 165, the FRB has independent authority to establish enhanced supervision and prudential 
standards (which may also be recommended by the Council) for large BHCs and SNBFCs.   

The standards and requirements recommended by the Council or undertaken independently by the FRB for 
large BHCs and SNBFCs will be more stringent that those applicable to other BHCs and nonbank financial 
companies that do not present similar risks to the financial stability of the U.S., and may increase in 
stringency based on consideration of statutory factors.   

The FRB is required to establish the following prudential standards for large BHCs and SNBFCs: 

(a) Risk-based capital requirements, unless the FRB, in consultation with the Council, 
determines that such requirements are not appropriate for the particular company, in 
which case the FRB will apply other standards that result in similarly stringent risk 
controls;  

– For purposes of meeting capital requirements, the computation of capital shall 
take into account any off-balance-sheet activities of the large BHC or SNBFC, 
subject to any exemptions as may be granted by the FRB.   

(b) Leverage limits, unless the FRB, in consultation with the Council, determines that such 
requirements are not appropriate for the particular company, in which case the FRB will 
apply other standards that result in similarly stringent risk controls; 

– Upon a determination by the Council that a large BHC or SNBFC poses a grave 
threat to the financial stability of the U.S. and that such action is necessary, the 
FRB shall require a large BHC or SNBFC to maintain a debt to equity ratio of no 
more than 15 to 1. 

(c) Liquidity requirements;  

(d) Overall risk management requirements;  

(e) Resolution plan and credit exposure report requirements; and  

(f) Concentration limits.  

The FRB is empowered, but not required, to establish the following additional prudential standards for 
large BHCs and SNBFCs: 

(i) A contingent capital requirement (subject to a Council study), under which the FRB may 
require a BHC or SNBFC to maintain a minimum amount of contingent capital that is 
convertible to equity in times of financial stress;  

(ii) Enhanced public disclosures; 

(iii) Short-term debt limits; and  

(iv) Such other prudential standards as the FRB, on its own or pursuant to a 
recommendation made by the Council, determines to be appropriate.   

Before applying the prudential standards enumerated above to a foreign-based large BHC or SNBFC, the 
FRB (or the Council in making a recommendation) is directed to give due regard to the principle of 
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national treatment and equality of competitive opportunity, and take into account the extent to which the 
foreign-based large BHC or SNBFC is subject on a consolidated basis to home country standards that are 
comparable to those applied to financial companies in the U.S.    

Large BHCs and SNBFCs will also be subject to enhanced reporting requirements which include:   

(i) The periodic submission of a resolution plan (commonly known as a “funeral plan” or 
“living will”) to the Council, FRB and the FDIC, which details the company’s plan for 
“rapid and orderly resolution in the event of material financial distress or failure;” 

– The resolution plan will be subject to review and determination by the FRB and 
FDIC with respect to whether the plan is “credible” and whether it would facilitate 
an orderly resolution of the company pursuant to the U.S. bankruptcy laws.  If 
deficiencies in the plan are cited, and a large BHC or SNBFC fails to resubmit a 
credible plan as required, the BHC or SNBFC may be subject to more stringent 
capital, leverage, or liquidity requirements, or restrictions on the growth, 
activities, or operations of the company, or any subsidiary thereof, until such time 
as the company resubmits a plan that remedies the deficiencies.   

(ii) Periodic reports to be submitted to the Council, FRB and the FDIC concerning the nature 
and extent to which the company has credit exposure to other SNBFCs and “significant” 
BHCs, and the nature and extent to which other SNBFCs and “significant” BHCs have 
credit exposure to that company. 

– The term “significant” with respect to a BHC is undefined in the statute and likely 
will be clarified through rulemaking. 

The FRB is required to engage a rulemaking to limit the credit exposure of large BHCs and SNBFCs.  
Specifically, the regulations prescribed by the FRB are intended to prohibit a large BHC or SNBFC from 
having credit exposure with respect to any unaffiliated company that exceeds 25% of the capital stock and 
surplus (or such lower amount as the FRB may determine) of the BHC or SNBFC.  For purposes of the 
required rulemaking, “credit exposure” to a company means: 

(A) All extensions of credit to the company, including loans, deposits, and lines of credit; 

(B) All repurchase agreements and reverse repurchase agreements with the company, and 
all securities borrowing and lending transactions with the company, to the extent that 
such transactions create credit exposure for the large BHC; 

(C) All guarantees, acceptances, or letters of credit (including endorsement or standby 
letters of credit) issued on behalf of the company; 

(D) All purchases of or investment in securities issued by the company; 

(E) Counterparty credit exposure to the company in connection with a derivative transaction 
between large BHC and the company; and 

(F) Any other similar transactions that the FRB, by regulation, determines to be a credit 
exposure for purposes of this section. 

The concentration limits described above and any implementing regulations and orders of the FRB will not 
be effective until 3 years after the date of enactment of the Dodd-Frank Act, or July 2013, with the 
possibility of being extended for an additional 2 years. 
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An additional rulemaking will address early remediation requirements in the case of financial distress of a 
large BHC or SNBFC.  The FRB can also require, by regulation, large BHCs and SNBFCs to make periodic 
public disclosures in order to support market evaluation of the risk profile, capital adequacy, and risk 
management capabilities of the company.  Additionally, the FRB is authorized to prescribe by regulation a 
limit on the amount of short-term debt, including off-balance sheet exposures, that may be accumulated 
by a large BHC or SNBFC.   

BHCs with at least $10 billion in assets but less than $50 billion, while not subject to the same prudential 
standards and enhanced supervision as large BHCs and SNBFCs, are also on the FRB’s radar screen and 
are subject to enhanced requirements by virtue of their asset size.  For example, the FRB is required to 
issue regulations requiring each BHC with at least $10 billion in total consolidated assets that is a publicly 
traded company to establish a risk committee that, in addition to meeting certain requirements with 
respect to the committee’s composition, will be responsible for the oversight of the enterprise-wide risk 
management practices of the BHC.  The FRB has discretion with respect to whether to also impose the 
requirement for a risk committee on publicly traded BHCs with less than $10 billion in assets.  
Additionally, all financial companies that are regulated by a primary federal financial regulatory agency 
with total consolidated assets of $10 billion or more shall conduct self-administered annual stress tests, 
subject to parameters set forth by regulations.  Large BHCs and SNBFCs will be subjected to stress tests 
conducted by the FRB on a semi-annual basis.   

Additionally, while the enhanced supervision and prudential standards described above for large BHCs are 
not automatically applicable to BHCs that do not meet the $50 billion asset threshold, BHCs of varying 
asset sizes should be aware that they can nevertheless be subject to such requirements upon a 
determination and recommendation by the Council that the BHC is a “large, interconnected” BHC that 
should be subject to enhanced requirements.    

If the FRB determines that a large BHC or SNBFC poses a “grave threat to the financial stability” of the 
U.S., the FRB is empowered, upon an affirmative vote of at least 2/3 of the voting members of the Council 
then serving, to: 

(1) Limit the ability of the company to merge with, acquire, consolidate with, or otherwise 
become affiliated with another company; 

(2) Restrict the ability of the company to offer a financial product or products; 

(3) Require the company to terminate one or more activities;  

(4) Impose conditions on the manner in which the company conducts one or more activities; 
or  

(5) Require the company to divest its assets or off-balance sheet items to unaffiliated 
entities.  This authority may only be invoked as a “last resort” to the items enumerated 
above.   

The above limitations may also be applied to foreign SNBFCs and foreign-based BHCs, provided that any 
regulations give due regard to the principle of national treatment and equality of competitive opportunity, 
and take into account the extent to which the foreign nonbank financial company or foreign-based BHC is 
subject on a consolidated basis to home country standards that are comparable to those applied to U.S. 
financial companies. 
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Management Official Interlocks Restrictions 

A designation of a “SNBFC” as such requires that the SNBFC be treated as a BHC for purposes of the 
Depository Institutions Management Interlocks Act (“DIMIA”),11 which generally prohibits a bank or BHC 
management official (including directors and officers with management functions) from simultaneously 
serving as a management official of an unaffiliated depository institution or depository institution holding 
company, subject to certain statutory and regulatory exemptions.  Accordingly, SNBFCs will need to 
strictly monitor compliance with the restrictions set forth under DIMIA and implementing regulations with 
respect to their management officials’ service at any other Holding Company or its affiliates, if such other 
Holding Company has total assets of greater than $1.5 billion.12  A management official of a SNBFC would 
generally not be permitted to serve as a management official of another Holding Company with total 
assets of greater than $1.5 billion, or any of its subsidiaries, other than on a limited basis after a merger 
or acquisition.   

Liquidation Authority 

Title II of the Dodd-Frank Act establishes an orderly liquidation authority for systemically significant 
financial institutions that is comparable to the FDIC resolution authority with respect to failed insured 
depository institutions.  The liquidation authority established under Title II for “covered financial 
companies” may be used only if the Secretary of the Treasury (“Secretary”), in consultation with the 
President, and based on the written recommendation of the FRB and FDIC, makes a “systemic risk” 
determination that invoking such liquidation authority in lieu of ordinary bankruptcy procedures is 
necessary to mitigate serious adverse effects on financial stability in the U.S.  When the authority is 
invoked, the FDIC is appointed receiver and is required to liquidate the company in a manner that 
mitigates significant risks to financial stability in the U.S.   

A “systemic risk” determination must be based on certain findings, including: 

• The financial company is “in danger of default” (e.g., unable to pay obligations in the normal 
course of business and there is no reasonable prospect that the company can pay such 
obligations without Federal assistance;  or has incurred or is likely to incur losses that will 
deplete all or substantially all of its capital and there is no reasonable prospect that the capital 
will be replenished without Federal assistance); 

• the default of the financial company would have serious adverse effects on financial stability in 
the United States; 

• no viable private sector alternative is available to prevent the default of the financial 
company; 

• any effect of using the orderly liquidation authority on the claims or interests of creditors, 
counterparties and shareholders of the financial company and other market participants would 
be appropriate given the beneficial impact of using the orderly liquidation authority on U.S. 
financial stability; and  

• the orderly liquidation would avoid or mitigate such adverse effects. 

Upon making these findings, the Secretary must notify both the financial company to be liquidated and the 
FDIC.  If directors of the financial company to be liquidated do not consent to the FDIC’s appointment as 
receiver, the Secretary is authorized to appoint the FDIC as receiver, subject to judicial review by the 
United States District Court for the District of Columbia, which only has jurisdiction to determine whether 
the Secretary’s determination was “arbitrary and capricious.”  If the court finds the systemic risk 
determination was not arbitrary and capricious, the Secretary will be authorized to appoint the FDIC as 
receiver for the financial company.  If, however the court finds that the systemic risk determination was 
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arbitrary and capricious, the Secretary will be provided with a written statement of the Court’s rationale 
and afforded the opportunity to refile its request. 

Resolution of a Financial Company Subject to a Systemic Risk Determination 

The FDIC as receiver is charged with using its best efforts to maximize returns, minimize losses and 
mitigate the potential serious effects to the U.S. financial system.  The steps to be taken by the FDIC as 
receiver of a systemically significant nonbank institution are also aimed at reducing moral hazard, such as 
by requiring that:  

(a) Creditors and shareholders bear the losses of the financial company; 

(b) Management responsible for the condition of the financial company not be retained; 
and 

(c) The FDIC and other appropriate agencies take all steps necessary and appropriate to 
assure that all parties, including management, directors, and third parties, having 
responsibility for the condition of the financial company bear losses consistent with 
their responsibility, including actions for damages, restitution, and recoupment of 
compensation and other gains not compatible with such responsibility.  

Upon the appointment of the FDIC as receiver, the FDIC has exclusive jurisdiction and unfettered control 
over the liquidation process.  For example, as receiver, the FDIC has all rights, titles, powers and 
privileges of the financial company in default and its assets, and of any stockholder, member, officer or 
director of the company.  As a result, the FDIC has the authority to liquidate and wind-down the affairs of 
the financial company in default as the FDIC deems to be appropriate, including selling assets, arranging 
for the assumption of contracts and liabilities without consent of creditors, shareholders or contract 
counterparties.  The FDIC also is authorized to establish “bridge financial companies” to succeed to 
selected assets and liabilities of a SNBFC in default without judicial review.  Moreover, the FDIC has 
control over any claims process, giving priority to costs of the receivership and claims owed to the United 
States before all other claims.   

Similar to the procedures for resolving a bank failure, the FDIC is authorized to, within a reasonable time, 
disaffirm or repudiate contracts if the continued performance would be burdensome or if such repudiation 
would promote an orderly demonstration of the receivership estate.  Damages are generally limited to 
actual, direct and compensatory damages as of the date of the appointment of the FDIC or the date of 
disaffirmance or repudiation.  Qualified financial contracts, including securities, commodities, forward 
contracts, as well as repurchase agreements, swap agreements and master agreements of any of the 
foregoing would be entitled to damages as of the date of repudiation. 

Finally, consistent with the mantra leading up to the enactment of the Dodd-Frank Act of “no future 
government bailouts,” no taxpayer funds may be used to prevent the liquidation of systemically significant 
financial institutions.  All losses must be borne by creditors and shareholders and in the event the FDIC 
incurs a loss, such loss must be recouped by assessments on other financial companies.  Accordingly, the 
competitors of a failed SNBFC could ultimately be on the hook for the resolution of their competitor and, 
therefore, could be expected to instill some market discipline on any companies taking on too much risk. 

To view other thought leadership pieces on how this landmark legislation and the myriads of 
implementing regulations will affect your industry, please follow this link. 
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Siobhan M. Burke 

Private Equity, Los Angeles 
213-683-6282 
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Derivatives, Securities and 
Capital Markets, Palo Alto 
650-320-1884 
robertclaassen@paulhastings.com 
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Institutions, Washington, DC  
202-551-1272 
vgerardcomizio@paulhastings.com 

Chris Daniel 
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Institutions, Atlanta 
404-815-2217 
chrisdaniel@paulhastings.com 

Conor W. Downey 

Finance, Restructuring and 
Securitization, London  
44-20-3023-5165 
conordowney@paulhastings.com 

Lawrence J. Hass 

Private Investment Funds,  
New York 
212-318-6401 
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Finance and Restructuring,  
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213-683-6300 
johnhilson@paulhastings.com 
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212-318-6420 
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Institutions, Washington, DC  
202-551-1829 
lawrencekaplan@paulhastings.com 
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Institutions, San Francisco 
415-856-7284 
stankoppel@paulhastings.com 

Ronald Lanning 

Securitization, New York 
212-318-6850 
ronaldlanning@paulhastings.com 

Mitchell E. Nichter 

Investment Management, Hedge 
Funds, San Francisco 
415-856-7009 
mitchellnichter@paulhastings.com 

Elizabeth H. Noe 

Securities and Capital Markets, Atlanta 
404-815-2287 
elizabethnoe@paulhastings.com 

Joseph P. Opich 

Tax, New York 
212-318-6596 
josephopich@paulhastings.com 

Kevin L. Petrasic 
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Institutions, Washington, DC  
202-551-1896 
kevinpetrasic@paulhastings.com 

Mark Poerio 
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202-551-1780 
markpoerio@paulhastings.com 
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William J. Simpson 

Private Equity, Orange County 
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213-683-6252 
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Thomas S. Wisialowski 

Tax, Palo Alto 
650-320-1820 
thomaswisialowski@paulhastings.com 

Jennifer Yount 
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213-683-6008 
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1  Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (enacted on July 21, 
2010).  The general effective date of the Dodd-Frank Act is July 22, 2010. 

2  An exception is provided for “any small bank holding company that is subject to the Small Bank Holding Company Policy 
Statement of the Board of Governors, as in effect on May 19, 2010.”  See Appendix C to 12 C.F.R. Part 225, the Small 
Bank Holding Company Policy Statement, which applies only to bank holding companies with pro forma consolidated 
assets of less than $500 million that (i) are not engaged in significant nonbanking activities either directly or through a 
nonbank subsidiary; (ii) do not conduct significant off-balance sheet activities (including securitization and asset 
management or administration) either directly or through a nonbank subsidiary; and (iii) do not have a material amount 
of debt or equity securities outstanding (other than trust preferred securities) that are registered with the SEC. 

3  12 U.S.C. §§ 1841 et seq. 

4  12 U.S.C. § 1843(k). 

5  12 U.S.C. § 1831u(b)(2). 

6  For purposes of the Volcker Rule, a banking entity that is engaged in “proprietary trading” means that it is engaging as 
a principal for the trading account of the banking entity in any transaction to purchase or sell, or otherwise acquire or 
dispose of, any security, any derivative, any contract of sale of a commodity for future delivery, any option on any such 
security, derivative, or contract, or any other security or financial instrument that the appropriate federal banking 
agencies, the SEC, and the CFTC may determine by regulation. 

 The term “trading account” means any account used for acquiring or taking positions in the securities and instruments 
principally for the purpose of selling in the near term (or otherwise with the intent to resell in order to profit from short-
term price movements), and any such other accounts as the appropriate federal banking agencies, the SEC and CFTC 
may determine by regulation. 

7  To “sponsor” a fund means: (A) to serve as a general partner, managing member, or trustee of a fund; (B) in any 
manner to select or to control (or to have employees, officers, or directors, or agents who constitute) a majority of the 
directors, trustees, or management of a fund; or (C) to share with a fund, for corporate, marketing, promotional, or 
other purposes, the same name or a variation of the same name. 

8  The terms “hedge fund” and “private equity fund” mean an issuer that would be an investment company, as defined in 
the Investment Company Act of 1940,  but for section 3(c)(1) or 3(c)(7) of that Act, or such similar funds as the 
appropriate federal banking agencies, the SEC and CFTC may determine by regulation. 

9  12 U.S.C. § 1843(c)(9) and (13). 

10  While express reference in Section 165 is made only to “bank holding companies” meeting the $50 billion asset 
threshold, it appears that SLHCs meeting this asset threshold will similarly be subject to the same enhanced supervision 
and prudential requirements as their BHC counterparts, as under Section 317, the FRB will be collecting special 
assessments from SNBFCs as well as both BHCs and SLHCs having at least $50 billion in assets that amount to the 
expenses that the FRB estimates are necessary to carry out its supervisory and regulatory responsibilities with respect 
to such companies. 

11  12 U.S.C. §§ 3201 et seq. 

12  See 12 U.S.C. § 3203. 
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