
 

  1 

 

Phase I Environmental Site Assessments – 
Changes are Coming 

BY LISA K. RUSHTON 

In a direct and final rule published by the United States Environmental Protection Agency (EPA) on 

December 30, 2013, the EPA formally adopted a new standard for conducting All Appropriate Inquiries 

(AAI) at potentially contaminated sites. 78 Fed. Reg. 79319. 

The AAI rule, originally promulgated on November 1, 2005, outlines steps that purchasing parties 

must take to look into prior ownership and use of potentially contaminated sites in order to qualify for 

certain protections from liability under the Comprehensive Environmental Response, Compensation, 

and Liability Act (CERCLA). 40 CFR Part 312. In the original rule, EPA referenced the ASTM 

International Standard E1527-05 “Standard Practice for Environmental Site Assessments: Phase I 

Environmental Site Assessment Process” and authorized its use to comply with the AAI requirements. 

In November of this year, ASTM International updated the standard, and EPA has now incorporated 

the new standard, ASTM E1527-13, into the AAI rule, temporarily offering parties the option to use 

either process. The 2013 standard is similar to the 2005 all appropriate inquiries standard (E1527-05) 

but provides some clarifications and additional guidance for the environmental assessment of 

commercial and industrial properties. 

For example, ASTM updated the definitions of Recognized Environmental Condition (REC) and 

Historical Recognized Environmental Condition (HREC). The definition of a REC more closely tracks the 

CERCLA definition of a release in the new standard, and the revised HREC definition clarifies that the 

scope and application of the term is “limited to only past releases that have been addressed to a 

degree allowing for unrestricted use of the property.”  78 Fed. Reg. 79322. ASTM also added the term 

Controlled Recognized Environmental Condition (CREC), which is defined as “past releases that have 

been addressed but allow contamination to remain in place subject to the implementation of required 

controls.”  Id. With the addition of CRECs into the standard, de minimis conditions were clarified to 

exclude all CRECs and to refer only to minor conditions, such as a minor spill, that do not require a 

response action. Finally, ASTM revised the definition of migrate/migration to “specifically include vapor 

migrations.” 78 Fed. Reg. 79321. 

Other revisions to the standard include additional guidance and clarification on the scope of regulatory 

agency file and record reviews conducted by environmental professionals and an affirmative 

requirement to search environmental liens and activity and use limitations (AULs). The new standard 

makes clear that environmental professionals should make efforts to review and document the validity 

of information found from searches in agency databases and not simply accept them at face value. It 
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creates a presumption that environmental professionals will conduct agency file reviews when the 

property or an adjacent property is identified with a REC, CREC, HREC or de minimis condition through 

one of the standard database searches. A consultant that believes a file review is not required must 

explain their justification for not conducting the review. ASTM E1527-13, Section 8.2.2. For example, 

the consultant may rely on records provided by the source (e.g. user-provided records or interviews 

with regulators) to determine if sufficient information exists to identify the condition so as to avoid the 

time and cost of a regulatory file review. The new standard also now provides that environmental liens 

and AULs must be examined not only in land title records, but also in judicial records for those 

jurisdictions where that information is retained. ASTM E1527-13, Section 6.2. 

Although EPA will continue to authorize use of the earlier standard (E1527-05) to satisfy the AAI 

requirements for the time being, EPA expressed its view in the direct and final rule that the 

enhancements and clarifications are “valuable improvements and strongly encourages prospective 

purchasers of real property to use the updated E1527-13 standard when conducting all appropriate 

inquiries.”  78 Fed. Reg. 79321. The agency also announced its intent to further amend the AAI rule 

and to remove references to the E1527-05 standard thereby eliminating prospective purchaser’s 

ability to utilize that standard to satisfy AAI in the future. What this means to users of the standard is 

that there may now be added costs and time necessary to properly perform a Phase I report. 

Prospective purchasers should take this potential delay into account when negotiating due diligence 

time frames with sellers. Sellers should be aware that previously prepared Phase I reports conducted 

using the ASTM E1527-05 standard may not be acceptable to potential purchasers who desire a report 

compliant with the new standard. 
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