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Former Prosecutor Nat Edmonds Discusses the Implications of the 
Recent Changes to the U.S. Attorneys’ Manual (Part One of Two)
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Edmonds:  First, I am not sure I would agree that  
there has been a shift in policy. The revisions to the 
USAM, as well as the Yates Memo, provide guidance for 
prosecutors about how to prosecute corporate criminal 
behavior and individuals associated with corporate 
criminal conduct. The Yates Memo and the USAM 
revisions highlight the ongoing effort by the  
Department of Justice to hold corporations and 
individuals responsible for misconduct and apply  
not just to FCPA prosecution but the prosecution of  
all crimes around the country. While there may be 
changes with respect to the conduct of certain U.S. 
Attorney’s offices, it will not be significant departure 
from the way the FCPA Unit of DOJ has handled  
cases in the last five years.
 
[See “U.S. Attorneys’ Manual Changes Announced  
by Yates Push Companies to Provide More Information 
About Individuals” (Nov. 18, 2015).]
 
FCPAR:  What is motivating the Department?
 
Edmonds:  The balance between the “carrots and  
sticks” of corporate enforcement has always been 
challenging. The Yates Memo and the USAM revisions 
alter the different punishments and rewards that can be 
used by DOJ prosecutors. The announced policies codify 
practices to ensure that all U.S. Attorney’s offices and 
Main Justice are operating under the same guidelines.
 
FCPAR:  What are the implications for FCPA enforcement?
 
Edmonds:  The primary “changes” that people  
have talked about have been somewhat standardized 
practice already in the FCPA Unit at the Fraud Section of 
the Criminal Division at Main Justice, and, consequently, 
there may not be a significant impact in practice on  
DOJ FCPA enforcement. The Yates Memo embodies  

In November 2015, Deputy Attorney General Sally 
Quillian Yates announced that the section of the U.S. 
Attorneys’ Manual (USAM) codifying the principles 
governing the prosecution of business organizations  
had been updated to reflect the DOJ’s efforts to hold 
more individuals accountable for corporate criminal 
activity. Yates said the changes, which are publicly 
available, will give companies insight into how  
the government’s policy will be applied during  
the “everyday work” of federal prosecutors. Former 
prosecutor Nat Edmonds, now a partner at Paul Hastings, 
told The FCPA Report that the changes don’t indicate an 
actual “policy shift,” but rather a “formalization” of DOJ 
best practices. Yet, he emphasized, the subtle shifts in  
the USAM language may require a change in strategy 
when a company is faced with an FCPA investigation. 
See also “How Will the Yates Memo Change DOJ 
Enforcement? (Part One of Two)” (Sep. 23, 2015);  
Part Two (Oct. 7, 2015).
  
In this, the first article in a two-part series, Edmonds 
discusses his views on the policies underlying the 
Yates Memo and USAM revisions; how those changes 
will affect companies who are cooperating with the 
government; and what the changes mean for internal 
investigations.  In the second article in the series, he 
will discuss the changes in policy surrounding tolling 
agreements; what information companies will now be 
required to provide about individual defendants; and  
the DOJ’s updated policy on voluntary disclosures.
 

Changes Are Not a Policy Shift, Just a Formalization
 
FCPAR:  There have been many changes at the DOJ  
lately – first the Yates memo and then the changes to the 
U.S. Attorneys’ Manual (USAM). Is this a shift in policy? 
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Edmonds:  The Yates Memo noted that providing 
complete information about individuals’ involvement 
in wrongdoing is now a threshold hurdle that must 
be crossed before the Department will consider any 
cooperation credit. The new policy formalizes a  
change in focus that has been occurring for several  
years – from primarily corporate prosecution to 
prosecution of both companies and individuals. 
Companies will be required not just to identify the 
facts that would suggest potential wrongdoing by 
the company, but also to identify information about 
individual involvement in the potential misconduct.
 
[See “Former DOJ Prosecutors Weigh In on  
Self-Reporting, Individual Prosecutions, International 
Cooperation and Enforcement Tactics” (Nov. 4, 2015).]
 
FCPAR:  What effect is this going to have in  
practice for companies negotiating FCPA  
settlements with the government?
 
Edmonds:  There are many different aspects of the 
changes within the USAM which impact internal 
investigations and negotiations. This particular 
cooperation section will mean that companies need  
to very carefully consider how they are approaching an 
investigation to make sure that they are meeting the 
heightened expectations of the Department of Justice 
and FBI. The last thing that a company wants to do is be 
halfway through an investigation and realize that they 
missed some of the fundamental steps expected by the 
government enforcement agencies, which would mean 
that the company would get zero credit for cooperation.
 
A company needs to be building an investigative  
plan to ensure that the government has the ability  
to pursue individual involvement in wrongdoing.  
A practical example is ensuring that the company 
secures all available data, including electronic data  
on laptops, on company computers, on servers and  
on company-owned phones, and making sure that  
they are forensically imaged, not just copied.
 

the best practices of the FCPA Unit. Those best practices  
may not have been used in every case, but they are the 
aspirational goals that have been discussed within  
the FCPA Unit for some time.
 
[See “Brockmeyer and Stokes Offer Four Benefits of 
Cooperation and Four Ways Companies Can Go Wrong  
in Their Internal Investigations” (Dec. 16, 2015).]
 

“Full” Cooperation Means Providing  
Information About Individuals

 
FCPAR:  Where specifically do you see the shift in the 
balance between the carrots and the sticks?
 
Edmonds:  The primary shift is with respect to USAM § 
9-28.700, titled “The Value of Cooperation.” The revisions 
basically turn the sliding scale of benefits that a company 
could receive for cooperation with the Department of 
Justice into a binary on-off switch.
 
FCPAR:  How is that a change with regard to the  
DOJ’s award of cooperation credit?
 
Edmonds:  Previously, cooperation credit was 
governed by the Filip Factors, which were embodied 
in the Principles of Federal Prosecution of Business 
Organizations. The Filip Factors outlined issues that 
prosecutors should examine when determining  
whether and what charges to bring against a 
corporation. During the Filip Factors era, a company 
could receive partial credit for providing some 
cooperation to the Department of Justice.
 
The Yates Memorandum and the revisions to § 9-28.700 
change that. Now, a company cannot provide only partial 
information or partial cooperation, it must provide full 
information and full cooperation, both with respect to 
its internal investigation and with respect to providing 
information about individuals who are responsible  
for the misconduct at issue.
 
FCPAR:  What does the DOJ expect companies  
to do regarding the individuals involved in  
possible wrongdoing?
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Edmonds:  In two new sections, § 9-28.010, titled 
“Foundational Principles of Corporate Prosecution,”  
and § 9-28.210, titled “Focus on Individual Wrongdoers,” 
the government stresses that prosecuting individuals 
responsible for corporate wrongdoing will be  
a goal for FCPA prosecutors going forward.
 
The long-term consequences of the increased  
focus remains to be seen, but it is much more likely  
that individual employees at corporations will face 
criminal liability. What this means in a practical sense 
is that individuals will “lawyer up” earlier on in the 
process. As a result, company internal investigations are 
likely to be longer and more expensive because of the 
involvement of additional counsel for individuals.
 
In an ideal world, there would be perfect information 
about who does and does not have potential liability. 
Counsel for individuals would be able to say that it is 
in the best interest of their clients who have not done 
anything wrong to cooperate with corporate counsel. 
Those who do have potential liability would likely  
not cooperate because of the concern that any 
information that they provide to the company  
would be passed along to DOJ. But, as a general  
rule, there is not perfect information.
 
Instead of being able to get the facts from all of 
the relevant individuals who may or may not have 
involvement in the issue, wise employees will secure 
their own lawyer (sometimes paid for by the company). 
That lawyer will most likely advise them not to speak 
with the company or to be very careful about what 
they share. More often than not, I would expect that 
individual employees who are potential subjects of  
a DOJ investigation will choose not to cooperate  
in a company investigation.
 
FCPAR:  What are the consequences of an  
employee’s refusal to cooperate?
 
Edmonds:  The lack of employee cooperation  
generally leads to a lengthier and much more  
expensive investigation. For example, instead of having 
a knowledgeable person, who may not have real liability, 
be able to point to the five most relevant documents 

FCPAR:  Many companies have already been  
following these practices when conducting internal 
investigations. How, then, do the Yates memo and  
the USAM revisions shift things? 
 
Edmonds:  In many ways this is just a spelling out of  
what are the best practices and a formalization of the 
rewards that one gets for those best practices.
 
While many companies experienced in FCPA risks  
may have been following the best practices, I have 
been repeatedly surprised by how many companies 
have not. During my time at the Department of Justice, 
I interacted with numerous companies and external 
counsel who were not operating at best practices and 
repeatedly failed to secure information. Moreover, many 
companies failed to investigate the conduct that related 
to individual responsibility. For example, the company 
might identify an issue with a country manager in “X” 
country but company counsel and personnel would not 
know who that country manager was, his name or any 
information related to his personnel file – all things  
that would be necessary for the Department  
of Justice to pursue individual liability.
 
For company counsel who are regularly before DOJ  
on FCPA matters, there will not be significant changes in 
how they (and their clients) interact with the Department 
because the rewards for cooperation and the revised 
section on disclosure of relevant facts are not significant 
departures from what had been understood practice 
within the FCPA Unit. What will likely shift, however,  
is a company’s interaction with defense counsel  
for the individual employees.

[See “Comparing and Contrasting Three FCPA  
Experts’ Advice on Negotiating FCPA Settlements”  
(Aug. 20, 2014).]
 

Internal Investigations Likely to Be More  
Costly and Time Consuming

 
FCPAR:  How will the DOJ’s focus on prosecuting 
individuals as embodied by the revisions in the USAM 
change the conduct of internal investigations?
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example, the company investigation may demonstrate 
that the company has a false description of a marketing 
payment in its books and records, but the company will 
not be able to provide a final answer as to what exactly 
happened with that money and whether it went  
to a government official.
 
Alternatively, as a result of a company’s failure to get 
full information through an internal investigation, DOJ 
and FBI may choose to conduct more comprehensive 
investigations outside of the company’s awareness. That 
will lead to lengthier investigations where the company 
is in the dark about what actually happened – which  
is a very difficult position for companies to face. 
 
FCPAR:  Do you think that’s a downside for the 
Department or do you think that it’s a reasonable 
consequence of pursuing more individuals?  
Does it actually work against the goal  
of expanding accountability?
 
Edmonds:  The net result of the new policies  
won’t necessarily be a lack of bribery violation FCPA 
prosecutions overall, but may change the ratio of 
corporate and individual prosecutions.
 
There is a difference between the types of charges  
that the DOJ brings against corporations and the types 
of charges that it brings against individuals.  While the 
individual prosecution may have some impact, the 
greater impact on corporate cases are likely to come 
from changes in the discretionary aspects of prosecution 
– the impact of improved compliance programs and 
the greater importance of cooperation – which will lead 
to more declinations.  With respect to individuals, what 
the Department appears to be betting on is that it will 
have sufficient resources to appropriately investigate 
individual cases instead of relying extensively on 
corporate internal investigations.
 
FCPAR:  Does the government have the resources  
to prosecute individuals without extensive  
internal investigations?
 

that help create the timeline, the company has to do a 
significant, expensive investigation, including document 
review, in order to recreate that same timeline.
 
[See “Strategies for Conducting Effective  
Employee Interviews in an Anti-Corruption  
Investigation” (Mar. 19, 2014).]
 
FCPAR:  How can companies conduct effective internal 
investigations without employee cooperation?
 
Edmonds:  There are many things that a company  
can do internally without employee cooperation.  
Many investigations are done covertly to begin with, by 
reviewing laptops, phones, servers and other information 
remotely or covertly. But these don’t overcome the 
challenges that a company faces when its  
employees refuse to cooperate.
 
When employees don’t cooperate with an internal FCPA 
investigation it will be difficult for a company to bring its 
investigation to conclusion. A company will be left with 
lots of unknowns – questions that can’t be answered 
about what actually happened and who was involved.
 
FCPAR:  What will happen if a company cannot conclude 
its investigation with full information?
 
Edmonds:  If you are not before DOJ or SEC, a failure 
to get information will lead to difficult (and potentially 
incorrect) decisions about employment actions and  
how to effectively enhance the company’s  
compliance program.
 
However, if you are before DOJ, a failure to get full 
information could lead to a lengthy negotiation with 
the DOJ and SEC about what can be resolved through 
an internal investigation or, alternatively, how DOJ will 
conduct more of its own investigation with grand jury 
subpoenas and compelled testimony.
 
In terms of negotiations, there may be more false  
books and records and internal cases that don’t require 
the government to prove that bribery occurred, and, as a 
result, fewer anti-bribery charges in the resolutions. For 
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Edmonds:  DOJ will have the resources to  
prosecute some individuals without extensive internal 
investigations, but it will definitely take a toll on the 
overall prosecution capability unless DOJ and FBI 
continue to add more resources.
 
In any given case, using the various tools that 
prosecutors and the FBI have, DOJ will be able to build 
anti-bribery charges against individuals and, perhaps, 
the companies as well.
 
For example, prosecutors will be able to get search 
warrants for personal email addresses to help build  
their cases. They can also develop cooperating witnesses 
through offers of immunity or plea agreements. More 
drastically, they can arrange for undercover recordings  
or wiretaps in order to gather information that a 
company investigation cannot.
 
What remains to be seen is how often those tools  
will be used. Some recent investigations, such as the 
Direct Access Partners plea agreement, which just led to 
a two-year sentencing in late 2015, have demonstrated  
a focus on individual prosecutions and bribery  
charges that can be developed outside of  
any company cooperation.
 
I would expect that FBI and DOJ are focusing their 
limited resources on developing cases against individuals 
where there is a strong likelihood of a conviction on an 
anti-bribery violation. However, whether DOJ and FBI will 
have enough resources to bring a significant number of 
these cases will be closely watched in the coming year.
 
[See “Top FCPA Enforcers Discuss Evolving and Diverging 
Enforcement Approaches and the Defense Bar Responds” 
(Dec. 2, 2015).]
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Edmonds:  It is a shift, but what it means in practice  
is unclear. Tolling agreements are only one way to toll 
the statute of limitations and are generally only with 
corporations, not with individuals.
 
There will also be a significant push to resolve matters 
within the statute to ensure that individuals can be 
pursued. While the DOJ and SEC have asked for tolling 
agreements with the company, the DOJ will also take 
additional steps to extend the statute of limitation 
through other legal mechanisms without going to the 
company or an individual to ask for their permission.
 
[See “FCPA Implications of Recent Decisions on Judicial 
Monitoring of DPAs, Statutes of Limitations and 
Jurisdiction” (Apr. 30, 2014).]
 
FCPAR:  What other tools can the DOJ use to toll  
the statute of limitations?
 
Edmonds:  The most typical way of doing that is  
through a Request for Mutual Legal Assistance (an  
MLAT) to another country. There is a statutory provision 
(18 U.S.C. § 3292) which extends the statute of limitation 
for a period of up to three years once the government 
makes an MLAT request.
 
[See “Practical Guidance for Obtaining Evidence from 
Abroad: An Interview with T. Markus Funk of Perkins 
Coie” (May 28, 2014).]
 
FCPAR:  How does tolling under 18 U.S.C. § 3292 work?
 
Edmonds:  This might be the least well-known provision 
of law in the FCPA Bar and it is probably one of the most 
important for companies and individual lawyers to be 

The DOJ recently announced that it had revised its U.S. 
Attorneys’ Manual (USAM) to reflect the Department’s 
efforts to hold more individuals accountable for 
corporate criminal activity. Although the new  
guidelines may not represent a significant change in 
policy, even subtle shifts in the USAM language may 
affect how a company approaches anti-corruption 
compliance, former prosecutor Nat Edmonds, now a 
partner at Paul Hastings, told The FCPA Report. We share 
Edmond’s insights in this two-part series. See “How Will 
the Yates Memo Change DOJ Enforcement? (Part One  
of Two)” (Sep. 23, 2015); Part Two (Oct. 7, 2015).
 
In this second article, Edmonds discusses the  
changes in policy surrounding tolling agreements,  
the information companies will now be required to 
provide about individual defendants and the DOJ’s 
updated policy on voluntary disclosures.
 
In the first article he shared his views on the policies 
underlying the Yates Memo and USAM revisions, how 
those changes will affect companies that are cooperating 
with the government and what the changes mean  
for internal investigations. 
 

Tolling Agreement Language Means Little in Theory
 
FCPAR:  Section 9-28.210 of the USAM, titled “The  
Focus on Individual Wrongdoers,” also states that the DOJ 
should make “every effort” to resolve corporate matters 
within the statutorily allotted time frame and that tolling 
agreements should be the “rare exception.” Historically, 
FCPA investigations have had long tails. Is this  
a major shift in policy?
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Historically, some prosecutors have pursued individual 
charges differently than other prosecutors. Some go  
after the corporation and then individuals afterwards, 
while others focus on individuals which then may  
lead to the prosecution of the corporation.  
Others do it simultaneously.
 
The Yates Memo and USAM revisions create a structure 
to require simultaneous analysis of both the corporate 
liability and the individual liability. That may mean that, 
in practice, company resolutions will take longer because 
at the same time that the Department of Justice is 
building a case against the company, it is also building 
a case against individuals. Those activities sometimes 
require different types of evidence and so, overall, there 
may be a longer lead-up to a corporate prosecution 
because of this need to consider both simultaneously.
 

Clarified Requirements to Provide Relevant  
Facts Despite Privilege

 
FCPAR:  How do the revisions to the USAM  
address attorney-client privilege as it relates  
to FCPA investigations?
 
Edmonds:  USAM § 9-28.720, which addresses the 
disclosure of relevant facts, has been revised and tries 
to clear up a lot of the misconceptions that have been 
swirling about what it means to cooperate with the 
Department of Justice and what is or is not  
protected or privileged information.
 
I came into the Department in 2003 when it was  
typical practice, or was at least accepted practice,  
to ask for privileged information. Throughout the next  
10 years there were various iterations of what it means  
to cooperate. Today, the Department is no longer 
allowed to ask for privileged information.
 
The revised § 9-28.720 focuses on the factual aspects  
of cooperation and addresses confusion that sometimes 
arises with inexperienced practitioners who believe that 
everything that they do during an internal investigation 
is privileged. The position of the Department, as 
summarized and explained clearly in § 9-28.720,  

aware of when considering potential liability. The title of 
18 U.S.C. § 3292 is “Suspension of limitations to permit 
United States to obtain foreign evidence.”
 
Essentially, if the U.S. files a mutual legal assistance  
treaty request or a letter rogatory to request foreign 
evidence – whether it’s bank account information, email 
evidence, corporate records, or something else – upon 
application to a court there is an automatic extension  
of the statute of limitation for a period of up to three 
years. Therefore, while the typical statute of limitation 
for a bribery conspiracy would be five years, an MLAT 
request automatically extends it to up to eight years.
 
Therefore, the FCPA Unit generally does not ask for  
a tolling agreement with an individual, and instead 
focuses its efforts on gathering evidence appropriate  
to determine whether a criminal charge can be brought. 
Part of that will be requesting foreign evidence. And 
a side benefit of requesting foreign evidence for the 
prosecutors is that doing so adds up to three years  
to the statute of limitations without requesting  
a tolling agreement.
 
FCPAR:  What impact will USAM § 9-28.210 have on 
statute of limitations issues in FCPA cases then?
 
Edmonds:  In practice, given the actual lack of asking 
for tolling agreements with individuals, this will have 
minimal impact. However, this section also says that 
before a corporate resolution can occur there needs  
to be a very thorough analysis of the likelihood  
of prosecution of individuals or declination of 
individuals. That may have more of an impact  
on the way the FCPA Unit operates.
 
FCPAR:  What types of changes do you think might 
happen as a result of the new requirement to analyze the 
likelihood of individual prosecutions prior to resolution?
 
Edmonds:  This is fairly explicit in the Yates  
Memorandum and the U.S. Attorneys’ Manual: there 
will be more analysis of the prosecution of individuals 
alongside or contemporaneously with the prosecution  
of the corporation.
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[See “When Should a Company Voluntarily Disclose  
an FCPA Investigation?” (Feb. 19, 2014).]
 
FCPAR:  Does § 9-28.900 change, or at least clarify,  
the benefits of voluntary disclosure?
 
Edmonds:  For a long time, companies have been 
questioning the value of voluntary disclosure. This  
new section leads to the tantalizing proposition  
that companies who do voluntarily disclose and do 
cooperate fully are more likely to get a declination.  
This may be a finger on the scale to encourage 
companies to voluntarily disclose more often.
 
It’s certainly the position of the Department to 
encourage voluntary disclosure, but it is my position 
and the position of many outside counsel that it is not 
appropriate in every circumstance to voluntarily disclose 
misconduct to the DOJ. There should be very careful 
analysis that is done prior to doing so. Once you go  
in to the Department of Justice, it will be a long,  
long road before you can get out.
 
FCPAR:  Will this new section change the conversations 
that you are having with your clients about that 
voluntary disclosure calculus?
 
Edmonds:  Yes, and the changes in § 9-28.800  
regarding corporate compliance programs are also 
affecting those conversations. The government’s 
emphasis on these issues change the emphasis that  
I have with my clients regarding what to do when  
we identify potential misconduct.
 
Did it flip the calculus entirely? No, it did not. Is it yet 
another factor to suggest that the Department of Justice 
will strongly reward companies who voluntarily disclose 
and fully cooperate? Yes. And we all are closely watching 
what DOJ does with companies who voluntarily  
disclose and cooperate fully.
 
I have clients who have chosen to do different things. 
Some clients have chosen to voluntarily disclose all 
relevant facts and fully cooperate in the subsequent  
DOJ investigation. I also have clients who have  

is that cooperation credit requires disclosing the relevant 
facts gathered through the investigation.
 
Section 9-28.720 states that:
 

[A] company may be eligible for cooperation credit 
regardless of whether [a company] chooses to waive 
privilege or work product protection, if it provides 
all the relevant facts about the individuals who are 
involved in misconduct. But if a corporation does  
not disclose such facts, it will not be entitled  
to receive any credit for cooperation.

 
The government’s focus is not to get access to  
privileged information. It is to get the underlying  
facts, which are generally not covered by privilege. The 
Department makes clear that it is not going to punish a 
company for failing to waive the attorney-client privilege 
as that is very explicitly prohibited. However, a company 
will not receive any credit if it chooses not to disclose 
facts. The standard for cooperation credit is to provide 
facts – not to provide privileged information.
 
[See also “Preserving the Attorney-Client Privilege in 
Cross-Border Internal Investigations” (Jun. 26, 2013).]
 

Voluntary Disclosure Standards Formalized
 
FCPAR:  The USAM revisions include a new section on 
voluntary disclosure. Previously, voluntary disclosure and 
cooperation were discussed together. What do you think 
is the significance of the separation? 
 
Edmonds:  The new § 9-28.900 on voluntary disclosure 
is not new information, but rather formalizes what has 
been said publicly before and what is common practice.
 
The Department of Justice has said for a very long  
time that voluntary disclosure is extraordinarily 
important in the FCPA practice. Every DOJ prosecutor 
who speaks publicly – myself included when I was at  
the Department – talks about the benefits that come 
from voluntary disclosure. But putting it in its own 
section highlights the importance of this to the 
Department of Justice and the benefits that  
can come from it.
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paper the numerous discussions that have occurred in 
these negotiating sessions between corporate counsel 
and prosecutors over the past 10 to 15 years.
 
[See also “Collateral Consequences of Bribery: When  
Can Ethical Competitors Initiate Suit in the U.S.  
and U.K.?” (May 15, 2013).]
 
FCPAR:  There were also changes made to § 9-28.800 
dealing with corporate compliance programs. What 
should companies take away from those changes?
 
Edmonds:  The revisions to this section pick up some of 
the discussions that were laid out in the FCPA Resource 
Guide in November 2012. The U.S. Attorneys’ Manual now 
talks about how prosecutors should determine whether 
a program is merely a paper program or whether or  
not it was really designed, implemented and  
reviewed to be effective.
 
These changes demonstrate the growing sophistication 
of the Department of Justice and prosecutors around 
the country but also, particularly, the growth of the FCPA 
Unit that has occurred since the last revision of the U.S. 
Attorneys’ Manual in 2008. They show that compliance 
has been an increasingly important consideration for 
criminal prosecutors and consequently has a greater role 
in determining what or how a corporation was charged.
 
Of all of the changes in the U.S. Attorneys’ Manual, the 
renewed emphasis on corporate compliance programs 
may have the greatest impact on the day-to-day 
operations of companies. Compliance officers should 
point to these official pronouncements from DOJ when 
asking for greater resources to build their compliance 
programs. Overall, companies’ investment in compliance 
programs today could save the company ten times  
that amount in years to come.
 
[See “Five Tools Every Chief Compliance Officer Needs 
for Effective FCPA Compliance: Title, Authority, Access, 
Budget and Culture (Part One of Two)” (Apr. 3, 2013);  
Part Two (Apr. 17, 2013).]

chosen to identify what has occurred, implement strong 
remedial measures, and not disclose the matter to the 
Department of Justice.
 
There is no universal answer. Companies are well-advised 
to think very carefully before they make a decision to 
voluntarily disclose and wait to see how this plays out in 
practice prior to committing to a multi-year relationship 
with the DOJ prosecutor and FBI.
 
[See “Audit Committee Responsibilities Before, During 
and After Internal Investigations: Remediating and 
Disclosing the Investigation to the Government and the 
Public (Part Four of Four)” (Apr. 2, 2014) (discussing the 
voluntary disclosure calculus).]
 
FCPAR:  The DOJ also revised the section on collateral 
consequences in USAM § 9-28.1100. What is the 
significance of that section? 
 
Edmonds:  Collateral consequences are extraordinarily 
important in the DOJ’s charging decision and at times are 
the most important factor for a corporation to determine 
whether to cooperate and how to resolve a matter.
 
The first section in the commentary on § 9-28.1100 talks 
about the collateral consequences to the innocent third 
parties such as employees, investors and customers 
who can be negatively harmed by a corporate criminal 
prosecution, especially with respect to a guilty plea in a 
corruption context. For example, there is a mandatory 
debarment that occurs within the European Union if a 
company is convicted of a corruption offense, which can 
have dire consequences on innocent third parties. Under 
the collateral consequences section, prosecutors must 
take into account those various effects on third parties 
when making charging decisions.
 
The revisions in this section really focus on the role  
of the individual. The U.S. Attorneys’ Manual talks 
explicitly about considering a non-prosecution or a 
deferred prosecution agreement. While many of these 
comments were contained in the previous version of the 
USAM, they have not been as clearly articulated as they 
are here. The DOJ has now formulated and put down on 
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