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MERITORIOUS CIRCUMSTANCES ARE NOT ENOUGH: 
ANTITRUST STANDING DRIFTS FURTHER ASTRAY IN 
THE NINTH CIRCUIT AFTER·IN RBATM FEE 
By Lee R Berger and Michael W. Stevens* 

Since 1977, the U.S. Supreme Court has limited the types of plaintiffs who may bring 
price-fixing claims under the Sherman Act and Clayton Act. In fllinois Brick Company 
v. fllinois, 1 the Supreme Court established a bright-line rule forbidding claims by indirect 
purchasers-in other words, purchasers who did not direcdy purchase the allegedly price
fixed good. Indirect purchasers are situated downstream of the direct purchaser, and 
their claims for damages depend on a theory that the direct purchaser has passed-on the 
overcharge. At the time, the Court identified two primary reasons to forbid indirect 
purchase claims: .first, because defendants cannot defend a Sherman Act claim based on the 
direct purchaser having "passed-on" the overcharge, it would be unfair to permit antitrust 
plaintiffs to use pass-on offensively (and could lead to double-rec.overy); and second, a 
deep-seated concern about the complicated .and confusing evidentiary issues implicated 
bypass-on evidence.2 Thirteen years later, in Kansas v .. Utilicorp United1 Inc} the Court 
emphasized that its fllinois Brick bright-line rule had no exceptions beyond the.two narrow 
ones stated in fllinois Brick for "cost-plus" contracts and when an indirect plaintiff owns a 
direct purchaser. 4 

Despite the Court's precedent, since 1980, the Ninth Circuit has permitted a further 
exception to the prohibition on indirect purchaser claims not stated in fllinois Brick. In 
Royal Printing Co. v. Kimberly~Clark Corp.,5 the Ninth Circuit held that the fllinois Brick 
bright-line prohibition on indirect purchaser standing does not apply where .the direct 
purchaser (the entity that first purchased the allegedly price-fixed good or service) is 
owned or controlled by an allegedly price-fixing conspirator (the "conspirator ownership 
ex~eption"). The Royal Printing conspirator ownership exception has expanded the · 
situations under which indirect purchasers can bring . claims that fllinois Brick otherwise 
prohibits, and broad readings of Royal Printing have allowed indirect claims to proceed that 
,are at odds with the Court's concerns in fllinois Brick and Utilicorp for .a bright-line bar to 
. the pursuit of federal claims by indirect purchasers (with the potential of windfall federal 
damages unchecked by plaintiffs' pass-on of ov~rcharges). . 

Then in June 2012, in recognition of Utilicorp, the Ninth Circuit rolled back the scope 
of(hut did not eliminate) the conspirator ownership exception. In In re ATM Fee Antitrust 

* Mr. Berger is Of Counsel and Mr. Stevens is an Associate at Paul Hastings LLP. The views 
expressed by the authors in this article are their own and not those of any of their clients or of 
Paul Hastings LLP. The authors would like to thank Holly A. House, Kevin C. McCann, Sean D. 
Unger, Kelsey W. Shannon, Mary W. Hamner, and Sarretta C. McDonough for their advice and 
assistance with this article. · 

1 431 u.s. 720 (1977). 

2 See id. at 730-33. 

3 497 u.s. 199 (1990). 

4 Id. at 218-19. 

5 621 F.2d 323 (9th Cir. 1980). 
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Litigation, 6 the Ninth Circuit denied standing to plaintiffs seeking to rely on the conspirator 
ownership exception. The Ninth Circuit clarified its previously-recognized exceptioR to 
fllinois Brick, explaining that Utilicorp required narrow construction of exceptions to fllinois 

· Brick's ban on indirect ·purchaser claims, even in "meritorious circumstances."7 

Since the A TM Fee decision was issued, two district courts within the Ninth Circuit 
have addressed the conspirator ownership exception in depth. Both courts ignored the 
Ninth Circuit's narrowing of the conspirator ownership exception and neither addressed 
how the exception is consistent with binding Supreme Court precedent.. Instead, both 
courts found that plaintiffs had standing under the conspirator ownership exception. 

In this article, we analyze the issue of federal antitrust standing for indirect purchasers 
in the Ninth Circuit in light of fllinois Brick, Utilicorp, and A TM Fee. We explain that 
A TM Fee represented a necessary but incomplete correction to .the expansion of exceptions 
to fllinois Brick in Royal Printing and its progeny. We show that Royal Printing, and courts 
relying on its conspirator ownership exception, are inconsistent with the Supreme Court's 
mandate of a bright-line rule in fllinois Brick and Utilicorp, and that courts should read ATM 
Fee as a partial correction to Royal Printing's unwarranted expansions. · 

We begin with the history of fllinois Brick's bar on indirect purchaser. claims and the 
background of the ATM Fee decision. We next analyze the Ninth Circuit's opinion 
in A TM Fee, and then discuss the two recent Northern District of California decisions 
applying A TM Fee. We then explain why the Ninth Circuit was wrong to create and 
maintain a conspirator ownership exception, and why the district courts erred in not 
applying A TM Fee's narrow interpretation of the conspirator ownership exception. We 
end with the conclusion we have drawn-which is that proper application of A TM Fee 
should b~ a potenttool for enforcing the fllinois Brick indirect purchaser bar, but that further 
clarification from the Ninth Circuit is necessary to eliminate the conspirator ownership 
exception entirely and bring the Ninth Circuit in line with fllinois Brick and Utilicorp. 

I. The Background of ATM Fee and the Conspirator 
Ownership Exception 

A. The Supreme Court Prohibits the Defensive and Offensive 
Use of Pass-on 

In price-fixi~g cases, end-users and other plaintiffs often do not purchase the price
fixed goods or services directly from the conspirator. For example, in In re Dynamic Random 
Access Mem01y (DRAM) Litigation,8 one class ·of plaintiffs alleged that the defendant DRAM 
chip manufacturers conspired to ;fix the price of DRAM chips. DRAM chips are used in 
electronics such as computers, printers, wireless telephones, and digital cameras. One class 
of plaintiffs· did not allege that defendants agreed to fix the prices of those finished electronic 
products, instead only that defendants were aware that their price..:fixing of DRAM 
chips would increase the cost to end-users for the finished product. In this context, the 

)• 

6 686 F.3d 741 (9th Cir. 2012), en bane reh'g denied, Case No. 10-17354 (9th Cir.), Dkt. No. 63 (Mar. 
13, 2013). 

7 Id. at 757 (citing Utilicorp, 497 U.S. at 216). 

8 Case No. M 02-md-1486-PJH (N.D. Cal.). 
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only "direct" purchasers of DRAM chips are entities like electronics manufacturers who 
assemble the chips into finished products, while "indirect" purchasers are those entities- , 
from distributors and retailers down to individual consumers-who purchased a finished 

·product containing an allegedly price-fixed DRAM chip. Sm:h "indirect" purchasers, to 
the extent they can show damages from the alleged overcharge, necessarily depend. on a 
theory of pass-on of damages: the defendant charged the direct purchaser a higher price 
and therefore the direct purchaser raised its price to the plaintiff to compensate for the 

· higher price it paid. 

Since 1968, the Supreme Court. has effectively barred J?rice-fixing defendants from 
asserting a pass.:.on defense against direct purchaser federal claims. I!f H4nover Shoe1 Inc. 
v. United Shoe Machinery Corp.,9 the Supreme Court held that defendants a(:cused of 
pri~e-fixing under. the Sherman Act may not defend themselves by claiming that plaintiffs 
suffer no· cognizable injury· if they pass-on any alleged overcharge to their downstream 
customers.10 Writing that "[a]s long as the [defendant] continues to charge the illegal price, 
he takes from the [plaintill] more than the law allows,"11 the. Court adopted aformalistic . 
view of damages, disconnected from economic analysis: "[w]e are not impressed with the 
arguments that sound laws of economics require recognizing this defense. "12 Indeed, one 
ofthe reasons the Court rejected the pass-an defense was that it would trigger complicated 
evidentiary. analyses: 

Even if it could be shown that the [plaintiff] raised his price in response to, and· 
in the amount of, the overcharge and that his margin of profit and total sales had 
not thereafter declined, there would remain the nearly insurmountable difficulty of 
demonstrating that the particular plaintiff could or would not have raised his prices 
absent the overcharge or maintained the higher price had the overcharge been 
discontinued. Since establishing the applicability of the passing-on defense would 
require a convincing showing of each of these virtually unascertainable figures, the 
task would normally prove insurmountable.13 

In disallowing a federal pass-an defense, therefore, the Court expressly chose 
evidentiary simplicity over analysis or proof of actual harm suffered.14 

Having effectively disallowed the defensive use of pass-an evidence in federal cases, 
the question remained whether a plaintiff could use pass-on offensively; that is, whether an 
indirect purchaser could still claim damages from an alleged overcharge paid by an upstream 
direct purchaser that the direct purchaser passed on to the plaintiff. In illinois Brick, the 

9 392 u.s. 481 (1968). 

10 Id. at 488. 

11 Id. at 489. 

12 Id. at 492. 

13 Id. at 493 (emphasis added). 

14 The Hanover Shoe court did recognize two limited exceptions to the general rule against allowing 
federal defendants to assert a pass-on defense: (1) "when an overcharged buyer has a pre-existing 

'cost-plus' contract, thus making it easy to prove that he has not been damaged-where the 
considerations requiring that the passing-on defense not be permitted in this case would not be 
present"; and (2) "where no differential can be proved between the price unlawfully charged and 
some price that the [defendant] was-required by law to charge." Id. at 494. 
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Court said, "no."15 The case involved the State ofillinois and local government entities, 
which had indirectly purchased concrete bricks through masonry contractors who had 
built buildings for the State and local governmental entities; the bricks had been purchased 
·through two levels in the distribution chain before the State and other entities purchased 
them through their contractors.16 The Court rejected the governments' claims, holding 
that defensive use of pass-on by defendants and offensive use of pass-on by plaintiffs must 
be subject to the same limitations, for two reasons. 17 

First, the Court noted that offensive use of pass-on "would create a serious risk of 
multiple liability for defendants," because "[e]ven though an indirect purchaser had already 
recovered for all or part of an overcharge passed on to l.t, the direct purchaser would still 
recover automatically the full amount of *e overcp.arge that the indirect purchaser had 
shown to be passed on. "18 Second, the Court held that the "principal basis for the decision 
in Hanover Shoe"-complicated and difficult evidentiary concerns-applied just a~ forcefully 
to a plaintiff trying to show offensive pass-an as . to a defendant trying to show defensive 
pass-on.19 The Court pointed to deep concerns with apportionment issues, stating that 
permitting offensive pass-on "would transform treble damages actions into massive efforts 
to apportion the recovery among all potential plaintiffs that could have absorbed part. of the 
ov~rcharge from direct purchasers to rrrlddlemen to ultimate consumers."20 

On policy grounds, the Court likewise favored equal application of the pass-on 
rule. The Court agreed with the previous reasoning suggested in Hanover Shoe that "the 
antitrust laws will be more effectively enforced by concentrating the full recovery for 
the overcharge in the direct purchasers rather than by allowing every plaintiff potentially 
affected by the overcharge to sue only for the amount it could show was absorbed by 
it. "21 In other words, the Court believed that the underlying interests of antitrust law
protecting competition and deterring violations through effective pr~vate enforcement-. 
were best ·served by maximizing the interest of a single class of plaintiffs (direct purchasers), 
even to the detriment of other potential claimants. 

The fllinois Brick court generally refused to recognize exceptions to the bar on pass-on 
evidence:. "[w]e reject these attempts to carve out exceptions to the Hanover Shoe rule for 
particular types of markets. "22 The Court favored the simplicity of restricting Sherman Act 
claims to "direct purchasers [who] are not .only spared the burden of litigating the intricacies · 
of pass-on but also are permitted to recover the full amount of the overcharge."23 The 
Court recognize~ that its bar on pass-on evidence may "den[y] recovery to those indirect 

15 431 U.S. at 728. 

16 Id. at 726. 

17 Id. at 728. 

18 Id. at 730. 

19 . Iff_. at 731-32. 

20 Id. at 737. 

21 Id. at 735. 

22 Id. at 744. 

23 Id. at 745-46. 
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purchasers who may have been actually injured by antitrust violations, "24 but concluded 
that direct purchasers bore the brunt of the overcharge, and that permitting indirect claims 
would not "make individual [indirect] victims whole for actual injuries suffered .[but 
instead] simply deplet[ e] the overall recovery in litigation over pass-on issues. "25 

The Court did acknowledge two possible exceptions that, if met, would allow an 
indirect purchaser to pursue federal claims (and possible windfall federal damages). First, 
it expressly recognized the cost-plus exception allowed under Hanover Shoe.26 Second, 
in a footnote, the Court stated that an exception may exist where the plaintiff owns or 
controls the nonconspirator direct purchaser from which it purchased the price-fixed 
product (the "plaintiff ownership exception").27 Thus, although fllinois Brick recognized 
the possibility that ownership or control. may be' relevant in deciding federal standing for 
indirect purchasers, the Court used conditional language, and even then, only recognized · 
an exception wh.ere the "direct' purchaser is owned or controlled by its customer."28 

B. The Ninth Circuit Creates a New.Illinois Brick Exception 

In 1980, the Ninth Circuit addressed a situation where an indirect purchaser bought 
allegedly price...:fixed goods from a direct purchaser that was 4 subsidiary of an alleged 
conspirator, and permitted the claim to proceed despite fllinois Brick.29 The plaintiffs 
were a retail printer and grocery store operators, while the defendants were paper product 
manufacturers. 30 The plaintiffs · purchased paper :from wholesalers, some that were 
subsidiaries of the defendants and others that were independent companies.31 

The Ninth Circuit interpreted fllinois Brick as emphasizing two points: the avoidance 
of r,nultiple liability, and the complexity of proo£32 In holdirig that the suit against the 
subsidiary wholesalers could proceed, the Ninth Circuit found only a small risk of multiple 
liability because there "is little reason for the price-fixer to fear a direct purchaser's suit when 
the direct purchaser is a subsidiary or division of a co-conspirator. . . . The co-conspirator 
parent will forbid its subsidiary or division to bring a lawsuit. "33 Even though, under 
some circumstances, a direct pur<;:haser may sue its co-conspirator parent, the risk of such 
a suit '.'is so small, the correspondingly small risk of mu~tiple recovery does not disturb [the 
court]. "34 As to the second concern-for complicated proof of apportionment-· -the Ninth 

24 Id. at 746. 

25 Id. at 747. 

26 Id. at 736 (describing the cost-plus exception as "narrow"). 

27 Id. at 736 n.16 ("Another situation in which market forces have been superseded and the pass-on 
defense might be permitted is where the direct purchaser is owned or controlled by its customer.") 
(emphasis added) (internal citations omitted). 

28 Id. at 736 n.16. 

29 Royal Printing, 621 F.2d at 324. 

30 I d. 

31 Id. at 324, 328. 

32 Id. at 326. 

33 I d. 

34 Id. 
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Circuit stated that the only option in a situation of a subsidiary direct purchaser would be 
to permit it to recover the full overcharge, even if it was possible that the direct-purchaser 
subsidiary absorbed some of the overcharge.35 Such a· "windfall gain'' was permissible 

·under these circumstances, because "the antitrust laws are vindiCated and the defendant 
does not suffer multiple liability."36 

The Ninth Circuit acknowledged ·that illinois Brick did not consider the conspirator 
ownership exception, 37 but instead suggested that the new exception followed in the 
spirit of the existing illinois Brick exceptions.38 The court stated that illinois Brick's 
plaintiff ownership exception "is only illust,rative" and that the "real exception'' lies where 

".(t)he effect of the overcharge is essentially determined in advance, without reference to 
the interaction of supply and demand that complicates the determination in the general 
case,' and where the arrangement 'circumvent(s) complex market interactions as would a 
(pre-existing) cost-plus contract."'39 But the Ninth Circuit then undermined any possible 
reliance on even this "real exception," by recognizing that while the direct purchasers in 
Royal Printing "are owned or controlled by" defendants, the direct purchasers' "pricing 
decisions are determined . by market forces. "40 Accordingly, the court had to concede 
that the logic of the exceptions ~ecognized in illinois Brick41 was "inapplicable,"42 because 
market forces were not superseded in the case and the possibility that all overcharges had 
not been passed-on was still substantial. Instead, Royal Printing supported its conspirator 
ownership exception primarily because of the parent's ability to control the subsidiary's 
litigation decisions, a justification not addressed in illinois Brick.43 Thus, Royal Printing 
conceded that its consp~rator ownership exception is a new exception and not within or 
even an extension of illinois Brick's plaintiffownership exception. 

In applying its conspirator ownership · exception, the Ninth Circuit permitted 
the plaintiff to recover from the paper wholesaler that was a subsidiary of an alleged 

35 Id. at 327. 

36 ld. 

37 · Id. at 327 n.8 ("The [Illinois Brick] Court was not, however, considering the situation where the 
direct purchaser is controlled by a co~conspirator."). 

38 Id. at 326 & n.4. 

39 Id. (emphasis added) (citing Illinois Brick, 431 U.S. at 736 n.16). 

40 Id. (internal citations omitted). 

41 By discussing the plaintiff ownership exception as merely "illustrative" of the "real exception" to 
Illinois Brick, the Ninth Circuit linked the plaintiff ow_nership exception to the cost-plus exception .. 
Royal Printing suggested that the "real exception" underlying the plaintiff ownership exception in 
Illinois Brick was based on a concern that the "effect of the overcharge is essentially determined in 
advance, without reference to the interaction of supply and demand." 621 F.2d at 323 (citing 431 
lJ.S. at 736). But this portion of Illinois Brick merely explains the existence of the cost-plus exc~ption. 
In other words, Royal Printing treats the Illinois Brick plaintiff ownership exception as a species of 
some kind of general "superseded market forces" exception. The Royal Printing court then used that 
general exception to justify the cost-plus exception as well. 

42 Royal Printing, 621 F.2d at 326 n.4. 

43 Id. at 326. 
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conspirator.44 But the Royal Printing court deemed the plaintiffs' claims for purchases from 
independent paper wholesalers as "truly indirect," and thus barred by fllinois Brick.45 

C. The Supreme Court Reiterates that New Exceptions to the 
Indirect Purchaser Bar Not Stated in Illinois Brick are Prohibited 

·Ten years after Roya[. Printing, the Supreme Court affirmed that no new exceptions to 
fllinois Brick's bar on indirect purchaser claims are permitted. In Kansas y, Utilicorp United) 
Inc., 46 public utilities filed suit against natural gas production companies, alleging price
fixing.47 The States of Missouri and Kansas did likewise, invoking parens patriae claims on 
behalf of their citizens who purchased natural gas from public utilities who· had allegedly 
overpaid the productic:9n companies.48 The States argued that when "a utility passes o!l its 
costs to its customers pursuant to state regulations or tar:i:ffi filed with a utility commission. . . . 
the customers pay the entire overcharge, obviating litigation over its apportionment," and 
justifying an exception to fllinois Brick. 49 

The Supreme Court rejected the argument.. The· Court found that problems of 
multiple liability and the necessity for complicated evidence would persist, even in the 
context of a regulated utility. 5° ·In doing so, the Court cautioned courts against finding 
exceptions to fllinois Brick: 

[A]mple justification exists for .our stated decision not to carve out exceptions 
to the direct purchaser rule for particular types of markets. The possibility· of 

. allowing an exception, even in rather meritorious circumstances, would undermine 
the rule. . ; . [E]ven assuming that any economic assumptions underlying the 
fllinois Brick rule might be disproved in a specific case, we think it an unwarranted 
and counterproductive exercise to litigate a series of exceptions. Having stated 
the rule in Hanover Shoe, and adhered to it in fllinois Brick, we stand by our 
interpret~tion of§ 4.51 

In Utilicorp, the Court underscored its decision in fllinois Brick an.d provided clear 
guidance that the Court would not recognize exceptions beyond those stated in fllinois 
Brick--the cost-plus contract exception and the plaintiff ownership exception. The Court 
valued the certainty of its bright-line rule over creating complication and uncertainty 
through a series of exceptions, even "meritorious" exceptions.52 The Court also 
recognized that the purposes served by the Hanover Shoe and fllinois Brick rules "will pot 

44 · Id. at 327. 

45 Id. 'at 328. 

46 497 u.s. 199 (1990). 

47 Id. at 204. 

48 Id. 

49 Id. at 208. 

50 Cj id. at 209-13. 
' 

51 Id. at 216-17 (emphasis added) (internal quotations and citations omitted). 

52 Id. at 216. 
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apply with equal force in all cases, "53 and yet declined to expand exceptions. This language 
l.s particularly noteworthy, as it acknowledges that even where circumstances ostensibly 
justify standing for indirect purchasers, the Supreme Court did not compromise its bright
line rule. To that extent, where lower courts try to rationalize an exception for a particular 
case on the merits, suggesting perhaps that the circumstances fall within the spirit of allowed 
exceptions; they are already con~ravening Supreme Court precedent. 

D. The Ninth Circuit Interprets Royal Printing without Reference to 
Utilicorp 

Mter Utilicorp, the Ninth Circuit did not address Royal Printing again until 2003 when 
it decided Freeman v. San Diego Association ofRealto.rs.54 In Freeman, several associations 
of realtors that each operated their owri Multiple Listing Service ("MLS") formed a joint 
venture corporation called Sandicor to own, operate and maintain a single countywide 
MLS. 55 Each association became a shareholder in Sandicor, contributed its MLS to Sandicor, 
and entered into an agreement to provide support services to real estate professionals who 
.subscribed to the MLS.56 The terms of the service agreements between Sandicor and the 
shareholder associations were negotiated collectively and provided for service fees to paid 
to each association in an amount necessary to persuade each association to relinquish its 
independent ownership of its unique MLS.57 Subscribers to the MLS sued Sandicor and its 
shareholder associations, claiming that the terms by which the associations formed Sandicor 
were anticompetitive.58 Among the plaintiffs' theories was that the agreements between 
Sandicor and its shareholder associations to provide support services to Sandicor subscribers 
amounted to an agreement to fix service fees. 59 At ·issue then was whether the service 
agreements were reasonably ancillary to the admittedly procompetitive joint venture. The 
district court granted summary judgment to the associations and Sandicor, analyzing the 
terms of Sandicor' s formation and operation under the rule of reason. 60 The district court 
concluded that the joint venture was procompetitive and that the service agreements were 
reasonably ancillary to Sandi cor's procompetitive creation. 61 

The Ninth Circuit reversed, finding that the formation and operation of the Sandicor 
. MLS was· a per se violation of Section 1 of the Sherman Act. 62 In doing. so,· the Ninth 
Circuit characterized the shareholder associations as conspirators, Sandicor as a direct 

53 Id. 

54 322 F.3d 1133 (9th Cir. 2003). 

55 Id. at 1140. 

56 Id. 

57 See Case No. 98-cv-0139 (S.D. Cal.), Dkt. No. 548, at 4-5 Qun. 28, 2001) (summary judgment 
order). 

58 322 F.3d at 1143. · 

· 59 Id. at 1145. 

60 Case No. 98-cv-0139 (S.D. Cal.), Dkt. No. 548, at 16, 26-27. 

61 See id. at 23. 

62 322 F. 3d at 1154. 
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purchaser of support services from its constituent associations, and plain~iffs as indirect 
purchasers of support services. 63 

In assessing whether the subscribers could bring suit in such circumstances, the Ninth 
Circuit read Royal Printing to conclude that "indirect purchasers can sue for damages if 
there is no realistic possibility that the :direct purchaser will sue its supplier over the antitrust 
violation. "64 Finding that the associations owned the corporation that operated the MLS, 
appointed the corporation's board of directors, and were accused of conspiring with the 
corporation, the Ninth Circuit stated that there was no "realistic possibility" that Sandicor 
would sue the associations, and therefore, the indirect' claims could proceed under the 
conspirator ownership exception. 65 In reaching this. conclusion, Freeman did not discuss
or even mention-Utilicorp. Although Utilicorp did not expressly overturn Royal Printing, it 
did caution courts against creating exceptions to the bar on indirect purchaser actions not· 
otherwise allowed under fllinois Brick, even in "meritorious" circumstances. But instead of 
nullifying Royal Printing's conspirator ownership exception in light of Utilicorp, the Ninth 
Circuit ignored Utilicorp and instead relied on its own expansive reading of Royal Printing.66 

E .. The .Ninth Circuit Interprets Utilicorp to Prohibit the Creation of 
New Exceptions to Illinois Brick 

In 2008, the Ninth Circuit revisited the question of federal standing for indirect 
purchasers, and held that fllinois Brick and Utilicorp forbade the proliferation of exceptions 
to the bar on indirect purchaser claims.· In Delaware Valley Surgical Supply Inc. v. Johnson 
& Johnson, 67 plaintiffs were purchasers of medical supplies manufactured by defendant 

. Johnson & Johnson.68 But the main plaintiff at issue-a hospital-purchased its products 
from an independent distributor, not owned or controlled by Johnson & Johnson.69 The 
independent distributor therefore was the direct purchaser, and the plaintiff was an indirect 
purchaser. Although this case did not involve the conspirator ownership exception, the 
hospital argued that it should be permitted an exception to fllinois Brick based. on specific 
contractual relationships between Johnson & Johnson . and the hospital, although the 
purchases were formally conducted through the distributor.7° 

The Ninth Circuit rejected that proposition, on the basis that lllirtois Brick, as reinforced 
by Utilicorp, prohibited additional exceptions: . 

63 

64 

65 

66 

67 

68 

69 

70 

Quite simply, we are bound' by the sensible and straightforward rule set forth 
by ·illinois Brick. Appellants [the hospital] argue this situation is distinguishable 
because [the hospital] and Uohnson & Johnson] have an independent contractual 

See id. at 1145-46. 

Id. at 1145-46. 

Id. at 1146-47. 

See § IV, infra and note 124. 

523 F.3d 1116 (9th Cir. 2008). 

Id. at 1119. 

I d. 

I d. 
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relationship. However, Supreme Court jurisprudence has been neither vague nor 
ambiguous in establishing the direct purchaser rule. The Supreine Court intended to 
make a bright line rule for identifying the proper plaintiff when an antitrust violation 
occurs in a multi-tiered distribution system .... The Court has explicitly rejected 
attempts. to create exceptions to that rule, even when the considerations in a 
particular market may undermine some of the reasoning used by the fllinois Brlck 
Court. See Utilicorp . . . . 71 

The Court proceeded to reject the c9ntractual arguments appellants lodged to support 
their new exception to fllinois Brick.72 Thus, even though this case did not involve the 
conspirator ownersl;rip exception, it illustrates that the Ninth Circuit has interpreted 
Utilicorp to embody the no-new-exceptions-to-fllinois-Brick rule. 

' 
II.· The AT¥ Fee Case 

In June of last year, the Ninth Circuit. revisited the issue of indirect purchaser claims, 
confirmed that exceptions to illinois Brick should be narrow, and found that federal antitrust 
claims belong only to the plaintiff that actually paid the allegedly fixed price. 

A. The Facts of ATM Fee 

A TM Fee involved allegations of price-fixing in the market for automated teller 
machine fees. Plaintiff. bank cardholders brought suit ·against bank defendants and an 

. ATM network, alleging that the defendants had illegally conspired to fix the fee paid by 
plaintiff bank cardholders when, using an ATM not owned by their defen_dant bank but 
instead another defendant bank.73 Specifically, plaintiffs alleged that the defendant banks 
conspired to fix the interchange fee-:-the fee a cardholder's bank paid the ATM-:-owner 
bank-which in turn the defendant banks passed on to plaintiffs as part of the "foreign 
ATM fee" that the cardholders paid to the card-issuing bank.74 PlaintiffS argued that they 
could proceed as "direct purchasers," despite the fact that they 1;1ever paid the allegedly 
price-fixed "interchange fee. "75 They asserted they had standing because they "purchased 
directly :from price-fixing Defendants,"76 which "conspired to fix interchange fees for the 
purpose and effect of fixing foreign ATM fees. "77 

The Ninth Circuit squarely rejected the plaintiffs' contention, first :6nding that the 
·plaintiffs were indirect purchasers, and then rejecting the application of further exceptions 
to. Illinois Brick. 78 In both determining that the cardholders were indirect purchasers, 
as well as analyzing possible exceptions to illinois Brick, the Ninth Circuit emphasized . 

71 Id. at 1122 (emphasis added) (internal citations omitted). 

72 Id. at 1123. 

73 686 F. 3d at 745. 

74 Jd. at 746, 

75 Id. 

76 Id. at 755. 

77 Id. at 752. 

78 Id. at 749-50. 
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twenty-one times in its opinion that the "price paid" by the plaintiffs is the baseline inquiry 
for determining whether a given plaintiff has federal antitrust standing.79 

The A TM Fee court identified three exc~pti<?ns to fllinois Brick previously identified 
by the Ninth Circuit. The first was the cost-plus contract exception identified in Hanover 
Shoe. 80 Second, the court recognized a. "co-conspirator exception," permitti~g indirect 
purchasers to s.ue_ when they have "establishe[d] a price-fixing conspiracy between the 
manufacturer and the middleman," but ollly to the extent that the conspiracy "fix[ ed] the 
price pilld by the [indirect purchaser] plaintifrs."81 Third, the court cited Royal Printing 
and Freeman for the conspirator ownership exception, which it described as an exception 

"when a conspiring seller owns or controls the direct purchaser. . . . . For example, an 
indir~ct purchaser may sue if the direct purchaser is ·a division or subsidiary of the price
fixing seller. "82 

B. The Plaintiff Cardholders are Found to be Indirect Purchasers 
and the Court Rejects Three Possible Illinois Brick Exceptions 

Because the plaintiffs conceded that they did not directly pay the allegedly £xed 
interchange fee, the ATM Fee court determined that the cardholders were indeed 
indirect purchasers. 83 The court then proceeded to examine whether the aforementioned 
exceptions would allow such indirect purchasers to maintain federal antitrust standing. 

With no contention that there were any cost-plus contracts at issue, the first exception 
was found inapplicable. 84 The court next. concluded that the co-conspirator exception 
did not apply because the cardholders did not allege that the conspiracy £xed the fee· the 
cardholders actually paid. Rather, it £xed an upstream component of the foreign ATM fee, 
requiring the cardholders to depencl on a pass-on theory.85 Because the cardholders did not 
directly pay the price-fixed fee, the co-conspirator exception could not apply. 86 

79 Id., passim. 

80 Id. at 749. 

81 Id. (internal citations omitted). 

82 Id. The court also acknowledged Illinois Brick's plaintiff ownership exception, id., but it was not 
relevant to the facts in this case because the plaintiff cardholders did not allege that they owned the 
banks. 

83 Id. at 750. 

84 Id. 

85 Id. at 751. 

86 Id. at 750. The court rejected the application of previous authority recognizing a co-conspirator 
exception, including Arizona v. Shamrock Foods, 729 F.2d 1208 (9th Cir. 1984), holding that the 
exception had been limited to where the conspirators-at whatever level of the distribution chain
still set the price actually paid by the plaintiffs. 729 F.2d at 1214. Because, in ATM Fee, the 
cardholders alleged a conspiracy that fixed ah upstream component of the foreign ATM fee-the 
interchange fee that the plaintiffs did not pay-the co-conspirator exception could not apply. See 
686 F.3d at 750. The ATM Fee court then, once again, construed exceptions to Illinois Brick · 
narrowly, consistent with the Supreme Court's admonition in . Utilicorp. But this co-conspirator 
exception-which is. different than the conspirator ownership exception-does not depend 
on ownership or control, only involvement in the conspiracy by entities at different levels of a 
distribution chain and that the plaintiff paid the allegedly fixed price. 
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The third exception proffered by plaintiffs-and likewise rejected in ATM Fee--was 
the conspirator ownership exception. 87 The court recognized Royal Printing's . exception 
permitting indirect purchasers to· sue "where a direct purchaser is a division or subsidiary of 
a co-conspirator" and also acknowledged Freeman's inquiry into the realistic possibility of 
suit.88 But, rather .than treating the language in Freeman as an independent fourth exception, 
the A TM Fee court concluded that, on the facts in' Freeman, "whether a realistic possibility 
of suit existsO depend[ ed] on the existence of ownership or control between the direct 
purchaser and the seller," and therefore, the Freeman court "did not create a new variation 
of the Royal Printing exception," but was just another way to identify ownership or control 
under the conspirator ·ownership exception. 89 

Examining the relationship between the bank defendants and the ATM network, the 
Ninth Circuit "decline[d] to extend the exception noted in Royal Printing and Freeman 
to situations where the seller does not own or control the direct purchasers, because, after Royal 
Pri.ntirig, the Supreme Court stated that '[t]he possibility of allowing an exception, even in 
rather meritorious circumstances, would unde~ne the rule. "'90 

In other words, in A TM Fee, the Ninth Circuit finally took heed of the Supreme 
Court's decision in Utilicorp. 91 The court accordingly found that indirect p~rchasers are 
presumptively barred and exceptions should be limited, even where a case is "meritorious." 
Although it did not overrule Royal Printing, A TM Fee tried to reconcile it with Utilicorp by 
reading the conspirator ownership exception narrowly. But two post.:. A TM Fee district 
courts have since strayed from that framework. 

III. Two Recent District Court Decisions Apply ATM Fee 
and Reach. Surprising Results 

Since· ATM Fee was decided, two district courts in the Ninth Circuit have exaJ;nined 
the conspirator ownership exception. Both ·recognized the exception and permitted 
indirect-purchaser suits to proceed. 

I 

A. In re TFT-LCD (Flat Panel) Antitrust Litigation 

In re TFT-LCD (Flat Panel) Antitrust Litigation92 involves an alleged price-fixing 
conspiracy in the market for TFT -:LCD panels, the primary display component in 

87 Id. at 756. 

88 Id. 

89 Id. 

90 Id. at 757 (emphasis added) (citing Utilicorp, 497 U.S. at 216). At one point in ATM Fee, the court 
noted that the bank defendants and the ATM network were neither divisions nor subsidiaries of 
the other. Id. at 756. While this language could be pointed to as permitting control to go in either 
direction (in other words, a direct purchaser owning the conspirator instead of the conspirator 
owning the direct purchaser), the better reading of this statement in context is the recitation of facts 
a~ used by plaintiffs in their argument. See id. In its analysis of its legal con<;:lusions, the ATM Fee 
court did not indicate that conspirator ownership exception would apply when the conspirator is 
the owned entity and not the owning entity. 

91 As stated previously, see § I.E, supra, Delaware Valley did not consider the conspirator ownership 
exception. 

92 Case No. 07-md-1827 (N.D. Cal.). 
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electronics such as flat panel televisions, flat panel computer monitors, notebook computers, 
and mobile phones. A group of retailers and distributors brought opt-out litigation against , 
the TFT-LCD· panel manufacturers for damages based on the purchase of finished pre ducts 
containing the allegedly price-fixed panels. 93 

Shortly after A TM Fee was decided, defendants94 brought a summary judgment 
motion on the basis that A TM Fee precluded the plaintiffs' claims, because they were 
indirect purchasers presumptively ba~ed by fllinois Brick and none of the exceptions stated 
in A TM Fee applied. The parties did not dispute the fact that neither the cost-plus nor 
co-conspirator exception applied, and lirrlited their arguments to whether the conspirator 
ownership exception applied. 95 

Defendants argued: 

A TM Fee changed and narrowed the scope of Royal Printing . . . by limiting the 
ownership/ control exception to cases in which the seller of the price £xed good 
(here, the LCD panels) owns/ controls the direct purchaser. Defendants argue 
that this excludes cases in which a [different] co-conspirator owns/ controls the 
direct purchaser and cases in which the direct purchaser owns/ controls the seller 
or co-conspirator. 96 

In other words, defendants argued that where the direct purchaser either bought the 
price-£xed TFT -LCD panel from a conspirator that did not own or control that direct 
purchaser (e.g., bought a product from one conspirator with a panel made by another, 
independent conspirato-r) or where the direct purchaser owned the alleged conspirator 
(inverted ownership), then the purchase did not satisfy the narrow A TM Fee exception, 
which requires purchase froni "a conspiring seller [that] own[ ed] or controlUed] the direct 
purchaser. "97 Because there was no evidence that the sellers of LCD panels owned or · 
controlled the direct purchasers, defendants argued summary judgment should be granted. 98 

·The · TFT-LCD court ·"disagree [ d] · with defendants' iriterpretation of A TM Fee" and 
concluded that "Royal Printing was not concerned with the relationship between the. 
manufacturer of a price-£xed product and the direct purchaser; rather, it was concerned · 
with the relationship between the conspirator and the direct purchaser. "99 The court also 
found that "ATM Fee did not purport to change the Royal Printing standard .... Nowhere 
in the ATM Fee decision did the court mandate that the ownership/ control relationship be 
limited only to a manufacturer/seller and direct purchaser."100 

93 See 2012 WL 5869588, at *2 (N.D. Cal. ,Nov. 19, 2012). 

94 . The authors are counsel to some of the defendants in the TFT-LCD litigation. The views expressed 
in this article are those of the authors and not their clients. 

95 2012 WL 5869588, at *2. 

96 Id. 

97 ATMFee, 686 F. 3d at 749. 

98 2012 WL 5869588, at *2. 

99 Id. at *3 (emphasis in original). 

100 I d." 

189 



The TFT-LCD district court neither cited nor discussed the Supreme Court's Utilicotp 
decision, despite the fact that the A TM Fee court had discussed Utilicotp in depth, and used 
it as a primary reason for its decision. Instead, the TFT-LCD court relied on Royal Printing, 
which pre4ated Utilicorp, Delaware Valley, and A TMFee . 

. B. In re Cathode Ray Tube (CRT) Antitrust Litigation 

, In re Cathode Ray Tube (CRT) Antitrust Litigation101 presents a similar factual scenario 
as the .TFT-LCD litigation, although it raises a slightly different legal question.· In that. 
c~se, plaintiffs alleged a price-fixing cartel in the market for cathode ray wbes, the primary 
display component of televisions and computer monitors before flat-panel screens.102 

Like the plaintiffs in .TFT-LCD, certain classes of plaintiffs in the CRT litigation never 
purchased the CRTs themselves, but rather, the finished products containing the allegedly· 
price-fixed CRTs.103 · 

Early in 2012, before the ATM Fee decision, CRT defendants brought a summary 
judgment motion based on fllinois Brick and Utilicorp. In" a preliminary report and 
recommendation, Special Master Charles Legge recommended granting summary 
judgment on the basis that: (1) no plaintiff at issue had purchased a CRT; (2) fllinois Brick 
was a presumptive barrier; and (3) no existing exception applied and Utilicotp cautioned 
against expanding or creating new exceptions.104 The Special Master rejected the plaintiffs' 
entreaties to apply Royal Printing,. because that case "dealt with the issues of from whom 
plaintlffs had to make a purchase in order to establish the necessary 'directness.'. But that 
analysis does not answer the issue we have in this case, which is that the plaintiffs here 
never purchased the price-jixed product from anybody. In Royal Printing, the plaintiffs did in fact 
make some purchases of the price~ fixed products. "105 In other words, the· CRT defendants 
argued and Judge Legge agreed that Utilcorp barred all federal claims where the plaintiffs did 
not pay the price-fixed price. 

The judge in CRT rejected that portion .of the Special Master's opinion and denied 
summary judgment.106 The court instead decided that "Royal Printing controls here and 
that the [indirect purchasers] have antitrust standing under it."107 The court proceeded to 
engage in a factual analysis of Royal Printing, and concluded that the same factual pattern
direct purchasers owned or controlled by an allegedly conspiring defendant-would give· 
rise to standing. 108 Although the court in CRT did cite and discuss Utilicorp, the CRT court . 
did not appear to treat either Utilicorp or A TM Fee as requiring a narrow application of the 
conspirator ownership exception. The court instead found that Utilicorp cautioned courts 

101 Case No. 07-cv-5944 (MDL 1917). 

102 ---F. Supp. 2d ----, 2012 WL 5987861, at *1 (N.D. Cal. Nov. 29, 2012) . 

. 103 Id. 

104 Spe Case No. 07-cv-05944, Dkt. 1221, at 7-8 (May 31, 2012). 

105 Id. at 10 (emphasis in original). 

106 See 2012 WL 5987861 at *4-*5. 

107 Id. at *7. 

108 Id. at *7-*8. 
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against narrowing exceptions just as much as against creating new ones.109 But one important 
distinction between the TFT~LCD and CRT decisions is that the CRT court appeared to 
limit the conspirator ownership exception to situations where a conspiring defendant owns 
or controls the direct purchaser, 110 whereas the TFT-LCD case would permit standing in 
cases where the direct purchaser owns or controls the conspiring defendant.111 , 

IV. . The Ninth Circuit's Conspirator Ownership Exception 
Contradicts the Supreme Court's Prohibition on New Exceptions 
to Illinois Brick 

Because. Royal Printing created a new exception to lllinois Brick's ruling on indirect
purchaser standing, an exception not found in fllinois Brick, Royal Printing conflicts with 
Utilicorp and should no longer be considered good law. The Freeman court should have 
acknowledged that Utilicorp had abrogated Royal Printing, but it did not. The A TM Fee 
panel, finding itself without the power after Freeman to recognize that the Ninth Circuit's 
prior precedent h~d been overturned,112 did the best it could, and interpreted Royal Printing 
narrowly to try to bring it as closely in line with. Utilicorp as it could. The TFT-LCD court 
then compounded the improper expansion of lllinois Brick exceptions in Royal Printing 
and Freeman by reviving Royal Printing, and the CRT court likewise permitted expansiv~ 
readings of exceptions to fllinois. Brick despite the Supreme Court's admonition. 

The Supreme Court in Utilicorp was clear: no exceptions to the bar on indirect 
purchaser standing beyond those stated in lllinois Brick are permitted. 113 The Vtilicorp 
court even acknowledged that "any economic assumptions underlying the illinois Brick 
rule might be disproved in a specific case," but it determined that nonetheless "it [would 
be] an unwarranted and counterproductive exercise to litigate a series of exceptions,'' 
because the mere "possibility of. allowing an exception,. even in rather meritorious 
circumstances, would unde~ne the rule" in illinois Brick. 114 In Delaware Valley, the 

·Ninth Circuit recognized Utilicorp's: holding, citing to it when it stated that "The Court 
has explicitly rejected attempts to create exceptions to [the lllinois Brick] ·rule, eyen when. 
the considerations in a particular market may undermine some of the reasoning used by 
the lllinois Brick Court."115 Illinois Brick, in turn, recognized only twopossible exceptions 
to the bar on indirect purchaser standing: the cost-plus contract exception and (possibly) 
the plaintiff ownership except1on.116 T~us, Utilicorp permits these two exceptions, and no 
other exceptions, under lllinois Brick.· 

109 Id at *9. The CRT defendants sought interlocutory review of the summ?-ry judgment order, which 
the court denied. See Case No. 07-cv-05944, Dkt. 1569, at 5-7 (Feb. 13, 2013). 

110 Id at *8. 

111 See 2012 WL 5869588 at *4. 

112 See U.S. v. Gay, 967 F.2d 322, 327 (9th Cir. 1992) (one appellate panel cannot overturn another in 
most circumstances). 

113 See § I.C., supra; see also 497 ,U.S. at 217 ("we think it an unwarranted and counterproductive 
exercise to litigate a series of exceptions [to the ban on indirect purchasers]."). 

114 Utilicorp, 497 U.S. at 216-17. 

115 523 F.3d at 1122. 

116 Illinois Brick, 431 U.S. at 736 & n.16. 
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Contrary to Utilicorp's holding, Royal Printing created a new exception to the Blinois 
Brick" bar. on indirect purchaser standing:. the conspirator ownership exception. 117 'Lhe 
conspirator ownership exception is not one of the two exceptions permitted under Utilicorp 
and Blinois Brick. It is not an exception based on a cost-plus contract, and, as Royal Printing 
acknowledged, it does not fall within the plaintiff ownership exception, because it is not 
the situation that the direct purchaser is owned or controlled by the plaintiff-customer .118 

Certainly, the Royal Printing court offered analysis about why the conspirator ownership 
exception makes. sense: it reasoned .that· there was little possibility of multiple liabilities 
because the subsidiary would riot sue its parent, and no risk of complexity of proof because 
it would allow the plaintiff purchasing directly from the subsidiary to receive the entirety 
of the overcharge.119 But no matter how "meritorious [the] circumstances," Utilicorp 
prohibits this expansion of indirect purchaser standing beyond the two circumstances 
identified in Blinois Brick. 120 Because Royal Printing goes beyond Utilicorp, it should be 
rejected as abrogated law.121 

But how then did it come to be that the A TM Fee court endorsed a prior precedent 
that is plainly contrary to instructions from the Supreme Court? The answer Hkely rests 
on two factors: (1) the Ninth Circuit's precedential rules governing when and how its 
decisions can be ove:rtumed; and (2) the Freeman court's ertor by omission. Taking the 
first, under Ninth Circuit jurisprudence, "one three-judge panel of this court· cannot 
reconsider or overrule the decision of a prior panel," unless "an intervening Supreme 

· Court decision undermines an existing precedent of the Ninth Circuit, and both cases are 
closely on point. "122 Otherwise, " [ o ]nly the court sitting en bane can reverse the decision 

. of a panel of this circuit. "123 In 1978, the ·Royal Printing court created a new exception 
not listed in. Blinois Brick: the conspirator ownership ·exception. In 1990, Utilicorp found 
that no exceptions other than those stated in Blinois Brick are permitted. Turning to the 
second factor, under the Ninth Circuit's jurisprudence, the next Circuit panel to consider 
the conspirator ownership exception after Utilicorp should have recognized that Utilicorp 
had abrogated Royal Printing's conspirator ownership exception. But the next panel to 
counter Royal Printing's riew exception was the Freeman court, and it failed to recognize 
that abrogation. In fact, Freeman missed Utilicorp altogether-it did not even mention this 

117 Royal Printing, 621 F.2d at 326. · 

118 Id. 

119 Id. To the extent that Royal Printing's justification involved the assertion that the absence of a 
conspirator ownership exception "would effectively immunize the transactions here from private 
antitrust liability," id., the proliferation of· so-called Illinois Brick-repealer statutes-granting 
indirect purchasers standing to pursue state antitrust claims-neutralizes the risk that conspiring 
sellers with owned-or-controlled direct purchaser subsidiaries would not face liability ih lawsuits 
from downstream purchasers. 

120 >Utilicorp, 497 U.S. at 216. 

121 Cj Miller v. Cammie, 335 F.3d 889, 899-90 (9th Cir. 2003) (holding that an intervening higher 
court's issues decided "need not be identical" to invalidate a lower court's reasoning). 

122 TJ..S. v. Gay, 967 F.2d 322, 327 (9th Cir. 1992) (internal citations and quotations omitted). 

123 U.S. v. Hayes, 231 F.3d 1132, 1139-40 (9th Cir. 2000) (citation omitted). 
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binding and . contrary Supreme Court preced~nt. 124 Instead, Freeman ignored contrary 
Supreme Court precedent and broadly applied Royal Printing, without evaluating whether 
it continued to. be good law .125 

· 

Once the Freeman court inappropriately revived Royal Printing, A TM Fee was required . ( . 

to follow it, because there had been no intervening Supreme Court precedent since 
Freeman that contradicted the conspirator ownership exception-remember that Utilicorp 
came before Freeman. But unlike Freeman, the A TM Fee court refused to ignore Utilicorp 
and, given the limitations on its ability to overturn a prior panel absent intervening. 
Supreme Court or .en bane precedent, it took the only reasonable action it could: it 
explained Utilicorp's prohibition against new exceptions and then narrowly interpreted the 
exceptions as found in cases such as Royal Printing and· Freeman.126 

The. A TM Fee court's efforts to reign in exceptions to fllinois Brick are clearest with 
respect to the co-conspirator exception. Ninth Circuit cases like Shamrock Foods purported 
to create an exception that any purchase :from the co-conspirator, even if not a direct 
purchase of a price-fixed product, was sufficient for standing.127 But in reliance on the 
Utilicorp n'o-new-exceptions rule, the A TM Fee court interpreted the co-conspirator 
exc~ption out of existence, finding that the co-conspirator exception applies only where 

· the plaintiff directly paid the co-conspirator .the price-fixed price.128 Of course, this is 
simply a reaffirmation of the longstanding principle of joint-and-several liability: regardless 
of whether there is a co-conspirator exception or not, a· defendant is liable for the injuries · 
c~used by his co-conspirators, so if a plaintiff is a direct purchaser :from one of the 
defendant's co-conspirators, the. defendant is jointly and severally liable for injury arising 
:from the purchase .. A plaintiff in such a position would not need to rely on an exception 
to fllinois Brick anyway. 

But the A TM Fee court was in a more difficult position regarding the conspirator 
· ownership exception. Royal Printing and Freeman had established in no uncertain terms that 
there was some conspirator ownership exception, and the A TM Fee court was bound to 
follow that precedent. So, it used Utilicorp to interpret the conspirator ownership .exception 
,narrowly, limiting it to "situations where the seller does u own or control the direct 
purchasers, because; after Royal Printing, the Supreme Court stated that '[t]he possibility 
of allowing an exception, even in rather meritorious circumstances, would undermine the 

1 >»129 rue. 

124 As noted above, § I.D, supra, the litigation underlying Freeman addressed the question of whether 
the accused service center agreements were reasonably ancillary to an admittedly procompetitive 
joint venture, which brought to market a new product that could not have been brought to market 
in the absence of such agreements. The issue of ~ny purported indirect purchase of support service 
fees had not been litigated. Nonetheless, once the Ninth Circuit chose to resolve the case through 
the lens of Royal Printing, it should have examined whether Utilicorp constricted its freedom to craft 
a broad exception to Illinois Brick. 

125 Freeman, 322 F.3d at 1145-46 & n.12. 

126 See ATM Fee, 686 F.3d at 757. 

127 ATM Fee, 686 F.3d at 750. 

128 Id. at 751. 

129 ATM Fee, 686 F.3d at 757 (citing Utilicorp, 497 U.S. at 216). 
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Unfortunately, the TFT-LCD and CRT courts failed to perceive the· quandary in 
which the A TM Fee court had found itself and the narrow circumstance to which it · 
confined Royal Printing's precedent. Inste_ad, the TFT-LCD and CRT courts read the 
conspirator ownership exception expansively, setting aside ATM Fee's limitations on the 
exception and reverting ·to Royal Printing's explanation of the standard.13° For example, 
the TFT-LCD court found that when the A TM Fee court said that the conspirator 
ownership exception excludes "situations where the seller does not own or control the 
direct purchaser," it did not intend to exclude the reverse instance in which the direct 
purchaser owns or controls th~ seller, even though that is a "situationO where the seller 
does not own or control. the direct purchaser," because "[t]he ATM Fee opinion never 
suggested any intention to alter the standard in Royal Printing. "131 As the Ninth Circuit had 
in Freeman, the TFT-LCD court likewise failed to mention Utilicorp, the binding Supreme 
Coprt precedent that rejects any exceptions not found in lllinois Brick. The CRT court did 
only marginally better, acknowledging Utilicorp's existence, but then ignoring its warning 
and reading the conspirator ownership exception expansively.132 

V. Conclusion 

Taking a step back, the TFT-LCD, CRT, and the ATM Fee courts should not have 
had to twist themselves into knots to comply with Royal Printing. The Ninth Circuit has 
missed its opportunity to align itself with U.S. Supreme Court precedent, which has had 
the effect of creating a number of potential loopholes for indirect purchaser standing not 
permitted under lllinois Brick and Utilicorp. Royal Printing's conspirator ownership exception 
should be considered bad law. At some point a case will arise for en bane review (perhaps 

· in the TFT-LCD or CRT cases) and the Ninth Circuit will be faced with the decision 
on whether to overturn Rqyal Printing in light of Utilicorp's clear language. In the interim, 
district courts should avoid relying on, or at least" read narrowly, Royal Printing's conspirator . . 

ownership exception. 

130 TFT-LCD, 2012 WL 5869588 at *3; CRT, 2012 WL 59S7861 at *6. 

131 TFT-LCD, 2012 WL 5869588 at *3 

132 CRT, 2012 WL 5987861 at *9. 
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