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C A P I TA L F O R M AT I O N

JOBS Act Will Simplify IPO Process and Private Capital Raising

BY ROBERT A. CLAASSEN, JEFFREY T. HARTLIN,
MICHAEL L. ZUPPONE, WILLIAM F. SCHWITTER, AND

CAROLINE HUNTER

O n April 5, 2012, President Obama signed into law
the Jumpstart Our Business Startups Act, or
‘‘JOBS Act.’’ The JOBS Act, which was passed in

both the House and the Senate with bipartisan support,
will simplify the initial public offering process for many
companies and create new ways of raising private capi-
tal.

As the JOBS Act made its way through Congress, a
number of industry groups and organizations voiced
both support and opposition. Both the National Venture
Capital Association as well as thousands of entrepre-
neurs urged legislators to approve the bill, stressing the
positive impact it is expected to have on the economy.
Meanwhile, the North American Securities Administra-
tors Association and other organizations expressed
concerns that relaxing securities regulations could re-

sult in more securities fraud. The final version of the
JOBS Act includes a number of compromises aimed at
addressing the concerns while preserving the perceived
benefits.

The JOBS Act encompasses reforms in two general
areas: (1) making the IPO process less burdensome for
smaller companies with the benefit of an ‘‘on ramp’’
regulatory regime characterized by reduced regulation,
and (2) easing regulatory restrictions on private capital
formation that has been curtailed under the existing
regulatory regime that is outmoded and does not reflect
current communications technology and recent innova-
tion in social media.

Reforms in the IPO Process
Historically the IPO process was the same for all

companies, regardless of size, which many believe con-
tributed to a decrease in the number of IPOs by smaller
companies. To address this, the JOBS Act creates a new
class of public companies called ‘‘Emerging Growth
Companies,’’ defined as those that had less than $1 bil-
lion in annual gross revenues during their most recently
completed fiscal year. The JOBS Act eases the burdens
associated with going public for Emerging Growth
Companies, both in connection with the IPO itself, as
well as in the early years as a public company.

IPO Process Simplification
Under provisions in the JOBS Act, the IPO process

will be simplified for any Emerging Growth Company.
An Emerging Growth Company will be allowed to:
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s Confidentially submit a draft registration state-
ment to the SEC for confidential nonpublic review
prior to filing, provided that the initial submission
and all amendments thereto are publicly filed at
least 21 days prior to conducting a road show.

s Communicate with qualified institutional buyers
and accredited investors to gauge investor appe-
tite before the filing of a registration statement.
This option will allow Emerging Growth Compa-
nies to discuss the contemplated offering without
being subject to current quiet period gun jumping
restrictions on pre-offering communications.

s Include less disclosure in its IPO registration state-
ment and prospectus including:

ο only two years of audited historical financial
statements (instead of three),

ο selected financial data from the earliest period
presented in the IPO registration statement
(rather than for the previous five years), and

ο reduced executive compensation disclosure.
The SEC has already addressed some concerns about

ambiguity in the simplified IPO rules (see http://
www.sec.gov/divisions/corpfin/guidance/
cfjumpstartfaq.htm). Some of the key points it clarified
include the following:

s The SEC expects confidential draft submissions to
be substantially complete, and will defer review of
any materially deficient submissions (though
Emerging Growth Companies can still take advan-
tage of existing rules permitting omission of cer-
tain details such as pricing).

s While the newly permitted pre-filing communica-
tions with qualified investors could possibly fall
under the definition of a road show, the SEC will
not object if Emerging Growth Companies do not
treat such communications as ‘‘road shows’’ for
purposes of determining when confidential draft
submissions must be publicly filed.

s A company that was already in registration at the
time the JOBS Act was passed has the option to
switch to the confidential submission process if it
qualifies as an Emerging Growth Company. To do
so, the company should contact its review team at
the SEC.

We expect these changes in the IPO process to have
major benefits for issuers that meet the Emerging
Growth Company definition, including:

s significantly reducing accounting expense, the le-
gal diligence process, underwriter due diligence
and the comfort letter time and expense, allowing
for a less expensive, faster IPO process;

s allowing issuers and underwriters to ‘‘test the wa-
ters’’ by speaking with potential investors prior to
making the all important file/no file decision; and

s allowing companies to keep their financials and
business strategy confidential until later in the IPO
process, thereby reducing the risk to an issuer that
its information will be public prior to having any
assurances that the offering will be successful.

In addition, the JOBS Act eases restrictions on re-
search published by broker-dealers around the time of
a company’s initial public offering. This change is in-

tended address a perceived lack of research coverage
for emerging companies. The JOBS Act also removes
certain restrictions regarding communications between
securities analysts and potential investors, which will
allow this important source of information to be made
available to investors as part of the offering process.
Lifting these research restrictions should improve the
amount of research and analyst information available to
investors in Emerging Growth Companies at least im-
mediately post-IPO.

Eased Public Company Burdens During IPO
On-Ramp Period

Beyond simplifying the IPO process for Emerging
Growth Companies, the JOBS Act eases regulatory re-
strictions for up to five years following the IPO. During
the IPO on-ramp period, an Emerging Growth Com-
pany will be allowed to ease into its obligations as a
public company by:

s only being required to provide the limited execu-
tive compensation disclosure applicable to smaller
reporting companies (whether or not the Emerg-
ing Growth Company meets the smaller reporting
company definition);

s only being required to present selected financial
data beginning with the earliest period presented
in the IPO registration statement; and

s being exempt from the following requirements:
s the auditor attestation requirements in 404(b)

regarding internal control over financial report-
ing;

s holding say-on-pay votes and disclosing certain
executive compensation information (such as
pay versus performance ratios);

s complying with any new or revised U.S. GAAP
accounting standards, until such standards are
also applicable to private companies; and

s complying with any new PCAOB rules requir-
ing mandatory audit firm rotation or a supple-
ment to the auditor’s report.

Applicable Period for Eased Public Company
Requirements

Emerging Growth Companies will be able to take ad-
vantage of the lighter rules regarding public company
compliance until the earliest of:

s the last day of the fiscal year during which the
company’s annual gross revenues exceeded $1 bil-
lion;

s the last day of the fiscal year following the fifth an-
niversary of its IPO;

s the date on which the company has, during the
previous three-year period, issued more than $1
billion in non-convertible debt; or

s the date on which the company is deemed to be a
‘‘large accelerated filer’’ (that is, a company with
an unaffiliated public equity float of at least $700
million which has been reporting for at least one
year).

Given the fact that large accelerated filer status ends
the IPO on-ramp period, we would expect that many
IPO candidates will be able to use the eased IPO pro-
cess only to find once they are public that their public
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float is too large to allow them to take advantage of the
IPO on-ramp period.

Reforms in Private Capital Raising
In addition to reforms in the IPO process and easing

of public company restrictions, the JOBS Act includes
measures that aim to facilitate capital formation
through private offerings. This aspect of the legislation
implements regulatory reforms, many of which have
been recommended to the SEC for almost a decade.

Elimination of Advertising and General Solicitation
Prohibitions

Historically, issuers contemplating private place-
ments have not been allowed to use advertising or any
‘‘general solicitation’’ to further the offering. This re-
striction has been true even where the offering is only
distributed to ‘‘qualified institutional buyers’’ under
Rule 144A or ‘‘accredited investors’’ under Regulation
D. The JOBS Act eliminates these prohibitions and al-
lows general solicitation and advertising so long as
‘‘reasonable steps’’ are taken to ensure that any actual
sales of securities are made only to accredited investors
or qualified institutional buyers. The details regarding
what constitutes ‘‘reasonable steps’’ are to be deter-
mined by the SEC in amendments to Regulation D and
Rule 144A to be implemented by July 4, 2012.

Expansion of Regulation A
Prior to the effectiveness of the JOBS Act, Regulation

A permitted public offerings of securities by non-
reporting companies of up to $5 million with only the
filing of an offering circular with the SEC, rather than a
full-blown registration statement. The offering circular
disclosure is more limited than a registration statement
and does not require audited financials, for example.
The idea behind Regulation A was to allow small pri-
vate companies to conduct small initial and follow-on
public offerings without providing investors a full
blown prospectus. The JOBS Act raises the maximum
amount that can be offered under Regulation A from $5
million in a 12 month period to $50 million, in an effort
to make Regulation A more practical.

In addition to the increased cap, the JOBS Act man-
dates a study on the impact of Blue Sky securities laws
on offerings made under Regulation A. An earlier ver-
sion of the legislation would have preempted the appli-
cation of Blue Sky laws to Regulation A offerings inter-
mediated by SEC registered broker-dealers, but this el-
ement was removed under pressure from state Blue Sky
authorities. Depending on the outcome of the study, ad-
ditional reforms may be made, such as preempting the
application of Blue Sky laws to Regulation A offerings.
Until an exemption from Blue Sky laws is enacted, it
will likely be difficult for small issuers to use Regulation
A as an alternative means of going public, notwith-
standing the increase in the offering threshold.

Crowdfunding
Crowdfunding is a relatively new method of fundrais-

ing in which small investors pool their resources to fund
companies seeking capital. In practice, crowdfunding is
used mostly by early stage companies. The JOBS Act
amends Section 4 of the Securities Act to allow an ex-
emption from registration to facilitate crowdfunding.

The crowdfunding exemption will allow private com-
panies to sell up to $1 million of securities over a 12-

month period to an unlimited number of investors. The
investment by any single investor is capped depending
on their income and net worth, but not to exceed
$100,000. Securities issued through the crowdfunding
exemption will be treated as ‘‘covered securities’’ and
therefore be exempt from registration under state Blue
Sky laws, and investors purchasing such securities will
be exempt, conditionally or unconditionally (as deter-
mined by the SEC), from the shareholder threshold cal-
culations in Section 12(g) of the Securities Exchange
Act.

The legislation also imposes additional requirements
on companies and their intermediaries taking advan-
tage of the exemption:

s The company must file with the SEC, and provide
to investors and intermediaries, certain informa-
tion aimed at informing a potentially unsophisti-
cated shareholder base, including:
s a description of its business, anticipated busi-

ness, and financial condition;
s financial statements that will, depending on the

aggregate size of all offerings by the company
under this exemption in the prior 12-month pe-
riod, need to be either (1) certified by an officer
of the company (for offerings totaling $100,000
or less), (2) reviewed by an independent ac-
counting professional (for offerings totaling be-
tween $100,000 and $500,000), or (3) audited
(for offerings totaling more than $500,000);

s a description of the offering, including target
amount to be raised, certain deadlines, use of
proceeds, and risk factors; and

s not less than annually (subject to exceptions
and terminations as determined by the SEC) re-
ports of operations and certain financial state-
ments.

s The company may not advertise terms of the offer-
ing, other than through notices that direct inves-
tors to the intermediary.

s The transaction must be conducted through either
a broker or a funding portal. A funding portal will
be an intermediary through which crowdfunding
capital is raised but which is exempt from register-
ing as a broker-dealer, so long as it registers as a
‘‘funding portal’’ and satisfies certain recordkeep-
ing and operational requirements. Whether bro-
kers or funding portals, intermediaries will be re-
quired take certain measures to reduce the risk of
fraud and provide investors ongoing access to
company information.

Given the small cap of the crowdfunding offering and
public filing requirements, it will likely only be useful in
very limited circumstances, possibly as an alternative to
a friends-and-family seed round for early stage private
companies or small businesses. In addition, since every
crowd investor will be a shareholder with all the rights
that entails, crowdfunding will likely impose additional
corporate governance requirements on the issuers, in-
creasing their administrative costs.

Increase in Public Company Reporting Thresholds
Currently, Section 12(g) of the Securities Exchange

Act mandates that private companies with more than
500 shareholders of record and more than $10 million
in assets comply with public company reporting re-
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quirements. This has had a burdensome effect on pri-
vate companies that routinely issue employees stock
options, especially information technology companies,
forcing them to make public their financial information
before they would otherwise be ready to do so.

The JOBS Act attempts to address this by raising the
shareholder threshold triggering reporting require-
ments to 2,000 (or 500, for shareholders that are not ac-
credited investors as defined by the SEC), and also ex-
cludes from the threshold calculation any employees
holding only shares issued under equity compensation
plans or shareholders who obtained their shares in
crowdfunding offerings. Foreign companies should
note that the JOBS Act does not change the 12(g)
threshold applicable to foreign private issuers.

Final Thoughts on Potential Impact of the JOBS
Act

Now that the President has signed the bill into law,
the SEC has a grace period during which it will write
rules and set up processes to implement the provisions
of the JOBS Act requiring SEC rulemaking. Many of the
rules, including the new streamlined IPO process, are
effective immediately, and a number of issuers will ex-
perience the benefits. We also expect the new private
capital rules to have a significant impact on fundraising
for private companies, but the full impact of those rules
isn’t likely to be known until the SEC completes its rule
making process, with most rules scheduled to be com-
pleted within 90 to 270 days following the signing.
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