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The Dodd-Frank Wall Street Reform and Consumer 
Protection Act: Impact on Industrial Loan Banks 
BY V. GERARD COMIZIO 

Introduction 

The Dodd-Frank Act:  Landmark Financial Legislation 

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”)1 is landmark 
financial legislation that represents the most profound restructuring of financial regulation since the Great 
Depression.  With the primary goal to “restore responsibility and accountability in our financial system to 
give Americans confidence that there is a system in place that works for and protects them,” the Dodd-
Frank Act will have broad impact on the financial services industry for years to come.  

Born out of the financial crisis that erupted in early 2008, the Dodd-Frank Act, composed of a series of 
new laws, is, in the aggregate, breathtaking in its scope. Particularly significant is that the new 
law:  1) creates the Bureau of Consumer Financial Protection (“BCFP”), a new independent consumer 
watchdog agency housed within the Federal Reserve Board (“FRB”),  2) grants to the U.S. Department of 
the Treasury, Federal Deposit Insurance Corporation (“FDIC”) and the FRB broad new powers to seize, 
close and wind down “too big to fail” financial (including non-bank) institutions in an orderly fashion,  
3) establishes a new Financial Stability Oversight Council (“FSOC”), charged with identifying and 
responding to emerging risks throughout the financial system, composed primarily of federal financial 
services regulators and chaired by the Secretary of the Treasury Department,  4) restructures the federal 
regulatory jurisdiction over banks and their parent companies, and abolishes the Office of Thrift 
Supervision (“OTS”),  5) adopts new federal oversight of the insurance industry,  6) adopts new standards 
and rules for the mortgage industry, 7) adopts new bank, thrift and holding company regulation,  
8) adopts new federal regulation of the derivatives market,  9) adopts the so-called Volcker Rule, 
substantially restricting proprietary trading by depository institutions and their holding companies,  
10) imposes requirements for “funeral plans” by large, complex financial companies,  11) establishes new 
regulation of the securitization market through “skin in the game” and enhanced disclosure requirements,  
12) establishes new regulation of interchange fees,  13) establishes new and enhanced compensation and 
corporate governance oversight for the financial services industry,  14) provides enhanced oversight of 
municipal securities,  15) provides a specific framework for payment, clearing and settlement regulation, 
16) adopts new federal hedge fund regulation,  17) adopts new fiduciary duties and regulation of broker 
dealers, investment companies and investment advisors,  18) tasks the federal banking agencies with 
adopting new and enhanced capital standards for all depository institutions,  19) significantly narrows the 
scope of federal preemption for national banks and federal thrifts, and 20) places a moratorium on 
ownership of industrial loan banks by non-financial companies. 
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Furthermore, the Dodd-Frank Act provides broad and substantial delegations to various federal agencies 
the task of implementing its many provisions through regulation.  Hundreds of new federal regulations, 
studies and reports addressing all of the major areas of the new law will be required, ensuring that federal 
rules and policies in this area will be further developing for years to come. 

The Dodd-Frank Act:  Impact 

The Dodd-Frank Act profoundly impacts all major segments of the financial services industry, including 
1) banks, 2) thrifts, 3) bank, financial and savings and loan holding companies, 4) mortgage businesses 
that include mortgage brokers, mortgage bankers and direct lenders, 5) insurance companies, 
6) industrial loan companies and their parent companies, 7) investment company, broker-dealer and 
investment advisor firms, 8) hedge funds and private equity funds, and 9) payment systems companies. 

This StayCurrent bulletin addresses the impact of the Dodd-Frank Act on industrial loan banks and their 
affiliates. 

Discussion 

Title VI of the Dodd-Frank Act is entitled the “Bank and Savings Association Holding Company and 
Depository Institution Regulatory Improvements Act of 2010” (the “Act”). 

Moratorium and Study of Exemption for Certain Depository Institutions 

Section 603 of the Act establishes a three year moratorium, with a sunset date three years from the date 
of enactment of the Dodd-Frank Act, prohibiting the FDIC from approving any application for deposit 
insurance received after November 23, 2009 for an industrial loan bank or certain other depository 
institutions (credit card banks and trust banks) (collectively “industrial banks”) exempt from the definition 
of “bank” under Section 2 of the Bank Holding Company Act of 1956 (“BHC Act”), if they would be directly 
or indirectly owned or controlled by a commercial firm. Since these institutions are not treated as “banks” 
under the BHC Act, they may be owned by a company that is engaged in non-financial activities, and thus, 
would not qualify as a bank holding company under the BHC Act. 

For purposes of this moratorium, Section 602 provides that a company is a “commercial firm” if the annual 
gross revenues derived by the company and all its affiliates from activities that are not “financial in 
nature”, as defined under Section 4(k) of the BHC Act as permissible activities for financial holding 
companies regulated by the FRB, represents less than 15 percent of the consolidated annual gross 
revenues of that company. Consolidated revenues include the ownership or control of one or more 
depository institutions. 

Subject to certain exceptions, the FDIC may not approve an acquisition or change in control of an 
industrial bank by a commercial firm. There are certain limited exceptions to this moratorium for a change 
in control: 

 involving an industrial bank “in danger of default”, as determined by the appropriate federal 
banking agency (“AFBA”); 

 that results from the merger or “whole” acquisition of a commercial firm that directly or indirectly 
controls the industrial bank, in a “bona fide” merger with another commercial firm, as determined 
by the AFBA; or  
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 that results from the acquisition of voting shares of a publicly traded company, if, after the 
acquisition, the company shareholder (or group of shareholders acting in concert) hold less than 
25 percent of any class of voting stock;  

provided that all federal and state regulatory approvals required for such change in control have been 
obtained. 

GAO Study of Exemptions Under the BHC Act 

Section 603 also requires that the Comptroller General carry out a study to determine whether it is 
necessary “in order to strengthen the safety and soundness of the institutions and the stability of the 
financial system” to eliminate the industrial loan bank exception under Section 2 of the BHC Act. 

The study’s content “to the extent feasible” must be based on information provided to the Comptroller 
General by the appropriate federal or state regulator, and must address the following: 

 identify the types and number of institutions currently exempted from section 2 of the BHC Act;  

 generally describe the size and geographic locations of the institutions; 

 determine the extent to which the institutions are held by holding companies that are commercial 
firms; 

 determine whether the institutions described have any affiliates that are commercial firms; 

 identify the Federal banking agency responsible for the supervision of the institutions on and after 
the transfer date; 

 determine the adequacy of the Federal bank regulatory framework applicable to each category of 
institution including any restrictions (including limitations on affiliate transactions or cross-
marketing) that apply to transactions between an institution, the holding company of the 
institution, and any other affiliate of the institution; and 

 evaluate the potential consequences of subjecting the institutions to the requirements of the BHC 
Act, including with respect to the availability and allocation of credit, the stability of the financial 
system and the economy, the safe and sound operation of each category of institution, and the 
impact on the types of activities in which such institutions, and the holding companies of such 
institutions, may engage. 

The study must be submitted to Congress no later than 18 months from the date of enactment of the 
Dodd-Frank Act. 

The Dodd-Frank Act:  Industrial Bank Action Plan 

Industrial banks and their affiliates will be well-served to have an action plan in response to Title VI of the 
Dodd-Frank Act.  We recommend that this action plan include actions addressing the following major 
areas: 

 Revise your regulatory compliance programs to comply with the provisions of the Dodd-Frank Act 
applicable to all depository institutions.  See Paul Hastings StayCurrent—The Dodd-Frank Act:  
Impact on Mortgage Businesses.  See also Paul Hastings StayCurrent—The Dodd-Frank Act: 
Affiliate Transaction and Insider Lending Restrictions.  
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 A continued safe and sound industrial bank industry is the cornerstone of the best strategy for 
maintaining its current regulatory status.  The FDIC, the primary federal regulator of industrial 
banks, should be comfortable that the industrial bank industry is operating in a safe and sound 
condition. 

 

To view other thought leadership pieces on how this landmark legislation and the myriads of 
implementing regulations will affect your industry, please follow this link. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Chris Daniel 
404-815-2217 
chrisdaniel@paulhastings.com 

Erica Berg Brennan 
404-815-2294 
ericabrennan@paulhastings.com 

San Francisco 

Stanton R. Koppel 
415-856-7284 
stankoppel@paulhastings.com 

Washington, D.C. 

V. Gerard Comizio 
202-551-1272 
vgerardcomizio@paulhastings.com 

Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com    

Kevin L. Petrasic 
202-551-1896 
kevinpetrasic@paulhastings.com

 
 
 
1  Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (enacted on July 21, 

2010).  The general effective date of the Dodd-Frank Act is July 22, 2010. 
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