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SEC Proposes Rules to Implement Dodd-Frank 
Act Regulation of Private Investment Funds and 
their Managers 
BY THE INVESTMENT MANAGEMENT PRACTICE 

On November 19, 2010, the Securities and Exchange Commission (the “SEC”) proposed1 a series of 
new rules and other regulatory changes (the “Proposed Rules”) designed to implement a number of 
significant changes applicable to private investment funds and their managers imposed by the Dodd-
Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank Act”).2  

This Alert summarizes the aspects of the Proposed Rules that are most significant to private 
investment funds and their managers. 

 
I. THE PRIVATE FUND RELEASE  

The Private Fund Release primarily addresses proposed rules and interpretations under the Investment 
Advisers Act of 1940 (the “Advisers Act”) that implement the three new investment adviser 
registration exemptions created by the Dodd-Frank Act: the venture capital fund adviser exemption, 
the small private fund adviser exemption, and the foreign private adviser exemption. 

A. Definition of Venture Capital Fund 

New Section 203(l) of the Advisers Act exempts from SEC registration investment advisers that only 
advise “venture capital funds”. Proposed Rule 203(l)-1 defines a venture capital fund as follows: 

A private fund3 that: (i) invests in equity securities of private companies in order to provide operating 
and business expansion capital (i.e., “qualifying portfolio companies,” which are discussed below) and 
at least 80 percent of each company’s securities owned by the fund were acquired directly from the 
qualifying portfolio company; (ii) directly, or through its investment advisers, offers or provides 
significant managerial assistance to, or controls, the qualifying portfolio company; (iii) does not 
borrow or otherwise incur leverage (other than limited short-term borrowing); (iv) does not offer its 
investors redemption or other similar liquidity rights except in extraordinary circumstances; (v) 
represents itself as a venture capital fund to investors; and (vi) is not registered under the Investment 
Company Act and has not elected to be treated as a business development company. The Proposed 
Rule would also grandfather an existing fund as a venture capital fund if it satisfies certain criteria 
under the grandfathering provision.  An adviser would be eligible to rely on the exemption under 
section 203(l) of the Advisers Act (the “venture capital exemption”) only if it solely advised venture 
capital funds that met all of the elements of the proposed definition, or if the adviser were 
grandfathered. 
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A “qualifying portfolio company” is any company that: (i) is not publicly traded; (ii) does not incur 
leverage in connection with the investment by the private fund; (iii) uses the capital provided by the 
fund for operating or business expansion purposes rather than to buy out other investors; and (iv) is 
not itself a fund (i.e., is an operating company). In addition to equity securities, the venture capital 
fund may also hold cash (and cash equivalents) and U.S. Treasuries with a remaining maturity of 60 
days or less. The SEC intends these criteria to exclude private equity funds and hedge funds from the 
definition of venture capital fund. 

B. Small Private Fund Adviser Exemption 

New Section 203(m) of the Advisers Act exempts from SEC registration investment advisers that 
advise only private funds and that have less that $150 million in assets under management in the 
United States. 

1. Advises Only Private Funds 

To meet this condition, advisers with a principal office and place of business in the United States may 
only have advisory clients that are private funds. A single non-private fund client would render this 
exemption unavailable, but an adviser could advise an unlimited number of private funds, provided 
the aggregate value of the adviser’s private fund assets is less than $150 million. Advisers with no 
principal office and place of business in the United States (a “non-U.S. adviser”) will qualify for this 
exemption so long as all of the adviser’s clients that are United States persons4 are private funds. 
Under this approach, a non-U.S. adviser would not lose the private fund adviser exemption as a result 
of its business activities outside the United States.  

2. Private Fund Assets 

Under Proposed Rule 203(m)-1, an adviser would have to aggregate the value of all assets of the 
private funds it manages in the United States to determine if the adviser remains below the $150 
million threshold. Advisers must calculate the value of private fund assets by reference to Form ADV, 
under which the SEC proposes to provide a uniform method of calculating assets under management 
for regulatory purposes under the Advisers Act. A sub-adviser would have to count only that portion of 
the private fund assets for which it has responsibility. Advisers would be required to include any 
uncalled capital commitments in the calculation. Advisers would also have to determine the 
amount of their private fund assets quarterly, based on the fair value of the assets at the end of the 
quarter. 

3. Assets Managed in the United States 

Under the Proposed Rules, all of the private fund assets of an adviser with a principal office and place 
of business in the United States would be considered to be “assets under management in the United 
States,” even if the adviser has offices outside of the United States. A non-U.S. adviser, however, 
must only count private fund assets it manages from a place of business in the United States toward 
the $150 million asset limit under the exemption. An adviser’s principal office and place of business is 
the location where the adviser controls, or has ultimate responsibility for, the management of private 
fund assets, and this will be the place where all the advisers’ assets are deemed managed, even if 
day-to-day management of certain assets may also take place at another location. Assets under 
management for purposes of the exemption are those assets for which the adviser provides 
“continuous and regular supervisory or management services.”  
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Advisers will have one calendar quarter (three months) to register with the SEC after becoming 
ineligible to rely on the small private fund adviser exemption due to an increase in the value of their 
covered private fund assets. 

C. Foreign Private Adviser Exemption  

New Section 203(b)(3) of the Advisers Act exempts “foreign private advisers” (a “FPA”) from SEC 
registration. A FPA is any investment adviser that: (i) has no place of business in the United States; 
(ii) has, in total, fewer than 15 clients in the United States and investors in the United States in 
private funds advised by the investment adviser; (iii) has aggregate assets under management 
attributable to clients in the United States and investors in the United States in private funds advised 
by the investment adviser of less than $25 million; and (iv) does not hold itself out generally to the 
public in the United States as an investment adviser. The SEC has the authority to increase the $25 
million threshold.  

1. Who Are A FPA’s Clients  

A FPA may treat as a single client a natural person and: (i) that person’s minor children (whether or 
not they share the natural person’s principal residence); (ii) any relative, spouse, or relative of the 
spouse of the natural person who has the same principal residence; (iii) all accounts of which the 
natural person and/or the person’s minor child or relative, spouse, or relative of the spouse who has 
the same principal residence are the only primary beneficiaries; and (iv) all trusts of which the natural 
person and/or the person’s minor child or relative, spouse, or relative of the spouse who has the same 
principal residence are the only primary beneficiaries. A FPA may also treat as a single “client” (i) a 
corporation, general partnership, limited partnership, limited liability company, trust, or other legal 
organization to which the adviser provides investment advice based on the organization’s investment 
objectives, and (ii) two or more legal organizations that have identical shareholders, partners, limited 
partners, members, or beneficiaries. All persons for whom the adviser provides investment advisory 
services without compensation must be counted as clients, and an adviser need not count a private 
fund as a client if the adviser counted any investor, as defined in the rule, in that private fund as an 
investor in that private fund for purposes of determining the availability of the exemption. 

2. Private Fund Investors 

An “investor” in a private fund is any person who would be included in determining the number of 
beneficial owners of the outstanding securities of a private fund under Section 3(c)(1) of the 
Investment Company Act of 1940 (the “Company Act”), or considered in determining if the 
outstanding securities of a private fund are owned exclusively by qualified purchasers under Company 
Act Section 3(c)(7). In order to avoid double-counting, an adviser would be able to treat as a single 
investor any person who is an investor in two or more private funds advised by the investment 
adviser. Note that under the Proposed Rules, knowledgeable employees with respect to the 
private fund (and certain persons related to them) and beneficial owners of the fund’s 
short-term paper would also count as investors. An adviser in a master-feeder fund arrangement 
would be required to treat as investors the holders of the securities of any feeder funds formed or 
operated for the purpose of investing in the master fund. Also, an adviser would need to count as an 
investor any holder of an instrument, such as a total return swap, that effectively transfers the risk of 
investing in the private fund from the record owner of the private fund’s securities. 
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3. In the United States 

The definition of “foreign private adviser” employs the term “in the United States” in several contexts 
including: (i) limiting the number of, and assets under management attributable to, an adviser’s 
“clients” “in the United States” and “investors” “in the United States” in private funds advised by the 
adviser; (ii) exempting only those advisers without a place of business “in the United States;” and (iii) 
exempting only those advisers that do not hold themselves out to the public “in the United States” as 
an investment adviser. The Proposed Rules define “in the United States” generally by incorporating the 
definition of a “U.S. person” and “United States” under Regulation S. 

 “In the United States” means: (i) with respect to any place of business located in the “United States,” 
as that term is defined in Regulation S, (ii) with respect to any client or private fund investor in the 
United States, any person that is a “U.S. person” as defined in Regulation S, except that any 
discretionary account or similar account that is held for the benefit of a person “in the United States” 
by a non-U.S. dealer or other professional fiduciary is deemed “in the United States” if the dealer or 
professional fiduciary is a related person of the investment adviser relying on the exemption; and (iii) 
with respect to the public in the “United States,” as that term is defined in Regulation S. In addition, a 
person that is “in the United States” may be treated as not being “in the United States” if such person 
was not “in the United States” at the time of becoming a client or, in the case of an investor in a 
private fund, at the time the investor acquires the securities issued by the fund. 

4. Place of Business 

The Proposed Rules define “place of business” to mean any office where the investment adviser 
regularly provides advisory services, solicits, meets with, or otherwise communicates with clients, and 
any location held out to the public as a place where the adviser conducts any such activities.  

5. Assets Under Management 

The Proposed Rules define “assets under management” by reference to the calculation of “regulatory 
assets under management” for Item 5 of Form ADV. As discussed by the SEC in the ADV Release, it is 
proposing to implement a uniform method of calculating assets under management that can be used 
for several purposes under the Proposed Rules. 

II. THE ADV RELEASE 

The ADV Fund Release primarily addresses the new general requirement that mid-sized investment 
advisers (i.e., advisers with between $25 million and $100 million of assets under management) may 
register with the SEC, certain changes to Form ADV, and the new reporting requirements applicable to 
“exempt reporting advisers” (i.e., those investment advisers that avoid SEC registration in reliance on 
the venture capital fund adviser exemption or the small private fund adviser exemption). 

A. SEC Registration Exemption for Mid-Sized Advisers 

The Dodd-Frank Act created a new group of “mid-sized advisers” and shifts primary responsibility for 
their regulatory oversight to the states. It does this by prohibiting from registering with the SEC an 
investment adviser that is registered as an investment adviser in the state in which it maintains its 
principal office and place of business and that has assets under management of between $25 million 
and $100 million. Unlike a small adviser (i.e., an adviser with less than $25 million of assets under 
management), a mid-sized adviser is not prohibited from registering with the SEC: (i) if the adviser is 
not required to be registered as an investment adviser with the state in which it maintains its principal 
office and place of business; (ii) if registered, the adviser would not be subject to examination as an 
investment adviser by that state; or (iii) if the adviser is required to register in 15 or more states.5 



 

  5 
 

5 

Section 203A(c) of the Advisers Act, which was not amended by the Dodd-Frank Act, permits the SEC 
to exempt advisers from the prohibition on SEC registration, including small and mid-sized advisers, if 
the application of the prohibition from registration would be “unfair, a burden on interstate commerce, 
or otherwise inconsistent with the purposes” of section 203A. Under this authority, the SEC has 
previously adopted six exemptions from the prohibition on registration.6 

1. Required To Be Registered 

The Dodd-Frank Act does not explain how to determine whether a mid-sized adviser is “required to be 
registered” or is “subject to examination” by a particular state securities authority. The Proposed Rules 
would incorporate into Form ADV an explanation of how the SEC construes those provisions. A mid-
sized adviser that can and does rely on an exemption under the law of the state in which it has its 
principal office and place of business such that it is “not required to be registered” with the state 
securities authority must register with the SEC, unless an exemption from registration with the SEC 
otherwise is available.7 An adviser not registered under a state adviser statute in contravention of the 
statute, however, would not be eligible for registration with the SEC. The Proposed Rules would also 
amend Form ADV to require a mid-sized adviser filing with the SEC to affirm, upon application and 
annually thereafter, that it is not required to be registered as an adviser with the state securities 
authority in the state where it maintains its principal office and place of business.  

2. Subject to Examination 

A mid-sized adviser must register with the SEC if the adviser is not subject to examination as an 
investment adviser by the state in which the adviser has its principal office and place of business. The 
SEC intends to correspond with each state securities commissioner and request that they advise the 
SEC whether an investment adviser registered in the state would be subject to examination as an 
investment adviser by that state’s securities commissioner. Using the responses received, the SEC will 
identify for advisers filing on IARD the states in which the securities commissioner did not certify that 
advisers are subject to examination and incorporate that list into IARD to ensure that only mid-sized 
advisers with their principal office and place of business in one of those states (or mid-sized advisers 
that are not registered with the states where they maintain their principal office and place of business) 
will register with the SEC. 

B. Transition to State Registration 

The Proposed Rules would require each investment adviser registered with the SEC on July 21, 2011 
to file an amendment to its Form ADV no later than August 20, 2011, and to report the market value 
of its assets under management determined within 30 days of the filing. This filing would be the first 
step by which an adviser no longer eligible for SEC registration would transition to state registration. It 
would require each investment adviser to determine whether it meets the revised eligibility criteria for 
SEC registration, and would provide the SEC and the state regulatory authorities with information 
necessary to identify those advisers required to transition to state registration and to understand the 
reason for the transition or basis for continued SEC registration. An adviser no longer eligible for SEC 
registration would have to withdraw its SEC registration by filing Form ADV-W no later than October 
19, 2011 (60 days after the required refiling of Form ADV).  

C. Amendments to Form ADV 

The Proposed Rules would amend Form ADV to require each adviser registered with the SEC (and each 
applicant for registration) to identify whether it is eligible to register with the SEC because it: (i) is a 
large adviser (having $100 million or more of regulatory assets under management); (ii) is a mid-
sized adviser that does not meet the criteria for state registration and examination; (iii) has its 
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principal office and place of business in Wyoming (which currently does not regulate advisers) or 
outside the United States; (iv) meets the requirements for one or more of the exemptive rules under 
Section 203A of the Advisers Act (as amended by Dodd-Frank Act); (v) is an adviser (or subadviser) 
to a registered investment company; (vi) is an adviser to a business development company and has at 
least $25 million of “regulatory assets under management”; or (vii) has some other basis for 
registering with the SEC. The SEC also proposes to modify IARD to prevent an applicant from 
registering with the SEC, and an adviser from continuing to be registered with the SEC, unless it 
represents that it meets the eligibility criteria set forth in the Advisers Act and related rules. 

The Proposed Rules would also amend Form ADV to require advisers to provide additional information 
about (i) the private funds they advise, (ii) their advisory business, (including data about the types of 
clients they have, their employees, and their advisory activities), as well as about their business 
practices that may present significant conflicts of interest (such as the use of affiliated brokers, soft 
dollar arrangements, and compensation for client referrals), (iii) non-advisory activities and their 
financial industry affiliations, and (iv)other information intended to improve the SEC’s ability to assess 
compliance risks and to identify advisers that are subject to the Dodd-Frank Act’s requirements 
concerning certain incentive-based compensation arrangements.  

1. Private Fund Reporting 

The Proposed Rules would expand the information advisers must provide about the private funds they 
advise. All information will be made publicly available. Both registered and exempt reporting 
advisers must furnish this information. Certain information requirements will only apply to private 
funds that the adviser (and not a related person) advises. To avoid multiple reporting for each private 
fund, a sub-adviser may exclude private funds for which an adviser is reporting on another Form ADV 
Schedule D and an adviser sponsoring a master-feeder arrangement may submit a single Schedule D 
for the master fund and all of the feeder funds that would otherwise be submitting substantially 
identical data. Finally, an adviser with a principal office and place of business outside the United States 
may omit a Schedule D for a private fund that is not organized in the United States and that is not 
offered to, or owned by, “United States persons.”  

New Section 7.B.1 of Schedule D would require the following additional identifying information: (i) the 
name of the private fund8, (ii) the state or country where the private fund is organized, (iii) the name 
of the private fund’s general partner, directors, trustees or persons occupying similar positions, (iv) 
information about the organization of the fund, including whether it is a master or a feeder fund, and 
information about the regulatory status of the fund and its adviser, including the exclusion from the 
Company Act on which it relies, whether the adviser is subject to a foreign regulatory authority, and 
whether the fund relies on an exemption from registration of its securities under the Securities Act of 
1933, (v) whether the adviser is a subadviser to the private fund, (vi) the name and SEC file number 
any other advisers to the fund, (vii) the fund’s gross and net assets, (viii) identify within seven broad 
categories the type of investment strategy employed by the adviser, (ix) break down the assets and 
liabilities held by the fund by class and categorization in the fair value hierarchy established under 
U.S. generally accepted accounting principles, (x) the number and the types of investors in the fund, 
(xi) the minimum amounts required to be invested by fund investors, (xii) whether clients of the 
adviser are solicited to invest in the fund and what percentage of the other clients has invested in the 
fund, and (xiii) information concerning five types of service providers (i.e., auditors, prime brokers, 
custodians, administrators and marketers). 

2. Advisory Business Information 

The Proposed Rules will require additional information about (i) the adviser’s employees, (ii) the types 
of clients the adviser services, (iii) the approximate amount of the adviser’s regulatory assets under 
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management attributable to each client type, (iv) the percentage of the adviser’s clients that are not 
United States persons, (v) the types of advisory activities the adviser performs, and (vi) the types of 
investments with respect to which the adviser provided advice during the fiscal year for which it is 
reporting. 

3. Other Business Activities and Financial Industry Affiliations 

Items 6 and 7 of Form ADV Part 1A require advisers, including exempt reporting advisers, to report 
those financial services the adviser or a related person is actively engaged in providing by reference to 
lists of financial services set forth in the items. The Proposed Rules would expand the lists to include 
business as a trust company, registered municipal advisor, registered security-based swap dealer, and 
major security-based swap participant, accountants and lawyers.  

4. Participation in Client Transactions 

Item 8 currently requires an adviser to indicate if it has discretionary authority to determine the 
brokers or dealers for client transactions and if it recommends brokers or dealers to clients. New Item 
8 will also (i) ask whether any of the brokers or dealers are related persons of the adviser, (ii) ask an 
adviser that indicates that it receives “soft dollar benefits” to report whether all those benefits qualify 
for the safe harbor under section 28(e) of the Securities Exchange Act of 1934 (the “Exchange Act”) 
for eligible research or brokerage services, and (iii) ask whether the adviser or a related person 
receives direct or indirect compensation for client referrals to complement the existing question 
concerning whether the adviser compensates any person for client referrals. 

5. Reporting $1 Billion in Assets 

Each adviser must indicate in Item 1 whether or not the adviser had $1 billion or more in assets as of 
the last day of the adviser’s most recent fiscal year. The amount of assets must be the adviser’s total 
assets determined in the same manner as the amount of “total assets” is determined on the adviser’s 
balance sheet for its most recent fiscal year end. 

6. Other Amendments to Form ADV 

The proposed amendments also include a number of additional changes unrelated to the Dodd-Frank 
Act that are intended to improve the SEC’s ability to assess compliance risks, such as: (i) requiring an 
adviser to provide contact information for its chief compliance officer (not applicable to “exempt 
reporting advisers” which are discussed below), (ii) whether the adviser or any of its control persons is 
a public reporting company under the Exchange Act, (iii) the total number of persons that act as 
qualified custodians for the adviser’s clients in connection with advisory services the adviser provides 
to its clients, and (iv) three technical changes with respect to the reporting of disciplinary events.  

D. New Uniform Method to Calculate Assets Under Management 

The amount of assets an adviser has under management generally will determine whether the adviser 
must be registered with the SEC or the states. “Assets under management” are defined as the 
securities portfolios with respect to which an adviser provides continuous and regular supervisory or 
management services. Current instructions to Form ADV provide advisers with guidance in applying 
this provision, including a list of certain types of assets that advisers may (but are not required to) 
include. The Proposed Rules would revise these instructions to implement a uniform method to 
calculate assets under management that can be used under the Advisers Act for purposes in addition 
to assessing whether an adviser is eligible to register with the SEC. The Proposed Rules would 
continue to require that the calculation of “assets under management” for purposes of Section 203A 
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be the calculation of the securities portfolios with respect to which an investment adviser provides 
continuous and regular supervisory or management services.  

The current Form ADV instructions on calculating assets under management provide some options for 
advisers in determining what assets must be included in the calculation. The Proposed Rules would 
eliminate certain choices given advisers in the Form ADV instructions, and thus would eliminate an 
adviser’s ability to opt into or out of state or federal regulation (by including or excluding a class of 
assets such as proprietary assets) and any such regulatory requirements.9 The Proposed Rules would 
also provide additional guidance to advisers on how to count assets managed through private funds.10 
The Proposed Rules would also change the terminology used in Part 1A of Form ADV to refer to an 
adviser’s “regulatory assets under management” in order to acknowledge the distinction from the 
amount of assets under management the adviser discloses to clients in Part 2 of Form ADV, which 
need not necessarily meet the requirements of section 203A. 

An adviser must include in its regulatory assets under management the value of any private fund over 
which it exercises continuous and regular supervisory or management services, regardless of the 
nature of the assets held by the fund. As would be required for any other securities portfolio, a sub-
adviser to a private fund would include in its assets under management only that portion of the value 
of the portfolio for which it provides sub-advisory services. The Proposed Rules would also require 
advisers to include in their calculation of regulatory assets under management the amount of any 
uncalled capital commitments made to private funds. 

Finally, advisers to private funds would be required to include the fair value of private fund assets in 
calculating the advisers’ regulatory assets under management. A fund’s governing documents may 
provide for a specific process for calculating fair value (e.g., that the general partner, rather than the 
board of directors, determines the fair value of the fund’s assets). An adviser also would be able to 
rely on such a process for purposes of calculating its “regulatory assets under management.” 

The Proposed Rules would require advisers to apply this revised method to calculate assets under 
management for various purposes under the Advisers Act, including (i) for purposes of assessing 
whether they are eligible to register with the SEC, and (ii) for purposes of the new exemptions for 
foreign private advisers and small private fund advisers discussed in Part I above.  

 
E. Amendments to Current NRSRO, Pension Consultant and Multi-State Adviser SEC 
Registration Exemptions 

1. NRSRO Exemption 

The Proposed Rules would eliminate this current exemption. 

2. Pension Consultant Exemption 

This exemption currently applies only to pension consultants to plans with aggregate assets of at least 
$50 million. The Proposed Rules would increase this threshold to $200 million. 

3. Multi-State Advisers 

Currently, the prohibition on registration with the SEC does not apply to an investment adviser that is 
required to register in 30 or more states. Once registered with the SEC, the adviser remains eligible 
for SEC registration as long as it would be obligated, absent the exemption, to register in at least 25 
states. The Proposed Rules would decrease the 30-state requirement to 15 states, and would also 



 

  9 
 

9 

eliminate the provision that permits advisers to remain registered until the number of states in which 
they must register falls below a certain number (i.e., 25 under the current rule). 

F. Exempt Reporting Advisers 

The Proposed Rules would impose certain reporting requirements on investment advisers that avoid 
registration with the SEC pursuant to the venture capital adviser exemption or the small private fund 
adviser exemption (in either case, an “exempt reporting adviser”). Exempt reporting advisers will 
need to submit, and to periodically update, reports to the SEC by completing a limited subset of items 
on Form ADV. Form ADV will be revised to permit the form to serve as a reporting, as well as a 
registration, form and to specify the seven items exempt reporting advisers must complete.11 The SEC 
will address recordkeeping requirements for exempt reporting advisers in a future release. 

The Proposed Rules will require exempt reporting advisers to file reports with the SEC electronically on 
Form ADV through the IARD using the same process as registered investment advisers. Each Form 
ADV would be considered filed with the SEC upon acceptance by the IARD, and advisers filing the form 
would be required to pay a filing fee. The reports filed by exempt reporting advisers would be publicly 
available on the SEC’s website.  

Proposed rule 204-1(a) would require an exempt reporting adviser, like a registered adviser, to amend 
its reports on Form ADV: (i) at least annually, within 90 days of the end of the adviser’s fiscal year; 
and (ii) more frequently, if required by the instructions to Form ADV. An exempt reporting adviser 
must update Items 1 (Identification Information), 3 (Form of Organization), or 11 (Disciplinary 
Information) promptly if they become inaccurate in any way, and must update Item 10 (Control 
Persons) if it becomes materially inaccurate. An exempt reporting adviser will also have to file an 
amendment to its Form ADV when it ceases to be an exempt reporting adviser. 

Each exempt reporting adviser must file its initial report with the SEC on Form ADV no later than 
August 20, 2011 This reporting deadline may be delayed, however, if IARD is unable to accept filings 
of amended Form ADV by that time. 
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1  See SEC Rel. Nos. IA-3110 (the “ADV Release”) and IA-3111 (the “Private Fund Release”) (Nov. 19, 2010). 

2  Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L. 111-203, H.R. 4173) (111th Cong. 2010). 

3  A “private fund” is a pooled investment vehicle that qualifies for one of the exclusions from the definition of investment company 
found in Section 3(c)(1) or 3(c)(7) under the Investment Company Act of 1940.  

4  With one exception, the SEC proposes to use generally the definition of U.S. Person found in Regulation S under the Securities 
Act of 1933 (“Regulation S”). For example, an adviser must treat a discretionary or other fiduciary account as a United States 
person if the account is held for the benefit of a United States person by a non-U.S. fiduciary who is a related person of the 
adviser. An adviser could not rely on the exemption if it established discretionary accounts for the benefit of U.S. clients with an 
offshore affiliate that would then delegate the actual management of the account back to the adviser.  

5  A mid-sized adviser also will be required to register with the SEC if it is an adviser to a registered investment company or 
business development company registered under the Company Act. As a result, mid-sized advisers to registered investment 
companies and business development companies will not have to withdraw their SEC registrations. 

6  See rule 203A-2 (permitting the following types of advisers to register with the SEC: (i) nationally recognized statistical rating 
organizations (“NRSROs”); (ii) pension consultants; (iii) investment advisers affiliated with an adviser registered with the SEC; 
(iv) investment advisers expecting to be eligible for SEC registration within 120 days of filing Form ADV; (v) multi-state 
investment advisers; and (vi) internet advisers). 

7  This statement is contained in the text of the ADV Release at footnote 103.  Footnote 103, however, notes that “[s]uch 
an adviser could not voluntarily register with the [state] to avoid SEC registration.”  These two statements appear to be 
inconsistent and hopefully the SEC will clarify them in the release adopting final rules. 

8  The Proposed Rules will permit an adviser that seeks to preserve the anonymity of a private fund client by maintaining its 
identity in code in its records to identify the private fund in Schedule D using the same code. 

9  More specifically, the Proposed Rules would require all advisers to include in their regulatory assets under management 
securities portfolios for which they provide continuous and regular supervisory or management services, regardless of whether 
these assets are proprietary assets, assets managed without receiving compensation, or assets of foreign clients, all of which an 
adviser currently may (but is not required to) exclude. In addition, the Proposed Rules would not allow an adviser to subtract 
outstanding indebtedness and other accrued but unpaid liabilities, which remain in a client’s account and are managed by the 
adviser. 

10  See proposed Form ADV: Instructions for Part 1A, instr. 5.b.(1), (4).  

11  These items are the following in Part 1A of Form ADV: Items 1 (Identifying Information), 2.C. (SEC Reporting by Exempt 
Reporting Advisers), 3 (Form of Organization), 6 (Other Business Activities), 7 (Financial Industry Affiliations and Private Fund 
Reporting), 10 (Control Persons), and 11 (Disclosure Information). In addition, exempt reporting advisers would have to 
complete corresponding sections of Schedules A, B, C, and D. The Proposed Rules do not require exempt reporting advisers to 
complete and file with the SEC other Items in Part 1A or prepare a client brochure (Part 2). 
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