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The EEOC Has Issued Final Regulations 
Implementing GINA 
BY MARIA A. AUDERO, CAMERON W. FOX & PHILIPPE LEBEL 

Background. The Genetic Information Nondiscrimination Act of 2008 (“GINA”) was signed into law on 
May 21, 2008, and it is codified at 42 U.S.C. §§ 2000ff et seq. Title II of GINA contains its 
employment-related provisions, which prohibit using genetic information in the employment context, 
restrict employers and other covered entities from requesting, requiring, or purchasing genetic 
information, and strictly limit the disclosure of such information.  

Under GINA’s Title II, the Equal Employment Opportunity Commission (“EEOC”) was required to issue 
regulations implementing the law. On March 2, 2009, the EEOC published proposed regulations, on 
which it received public comment over a two-month period. On November 9, 2010, the EEOC issued 
its final regulations, which incorporate and respond to the comments and which will become effective 
on January 10, 2011.1 These long-awaited final regulations address areas of uncertainty that have 
troubled employers since the enactment of GINA, although they still leave some practical questions 
unanswered.  

An Overview of GINA. GINA’s Title II prohibits employers from engaging in three types of conduct. 
First, GINA makes it unlawful for employers with fifteen or more employees, employment agencies, 
unions, and training programs to discriminate against an employee2 with regard to hiring, discharge, 
compensation, terms, conditions, or privileges of employment, or to harass an employee, on the basis 
of genetic information. Genetic information is defined to include: (a) information about the genetic 
tests of an employee or that employee’s family members, including a request for or receipt of genetic 
tests, (b) the manifestation of a disease or disorder in the employee’s family members (otherwise 
known as “family medical history”), and (c) genetic information of a fetus carried by the employee or 
family member (or embryo legally held by the employee or family member through assisted 
reproductive technology). Second, GINA prohibits covered employers from requesting, requiring, or 
purchasing genetic information relating to employees, subject to enumerated exceptions. Third, GINA 
also prohibits covered employers from retaliating against an employee who has opposed a practice 
made unlawful by GINA, which includes making a charge, testifying, or assisting or participating in an 
investigation, proceeding, or hearing under GINA.  

In addition, GINA requires that any genetic information an employer obtains be protected as a 
confidential medical record. If the information is in writing, it must be kept in medical files that are 
separate from personnel files. However, the regulations make clear that genetic information placed in 
a personnel file before the effective date of Title II (November 21, 2009) need not be removed. In 
turn, if an employer receives genetic information verbally, it need not be reduced to writing. 
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Regardless of how obtained, genetic information may not be disclosed except in the following limited 
circumstances: (i) to the employee, upon written request; (ii) to an occupational health researcher if 
the research is conducted under applicable federal regulations; (iii) in response to a court order; (iv) 
to governmental officials investigating GINA compliance; (v) to the extent the disclosure is made in 
support of an employee’s request for leave to care for a family member; or (vi) to government officials 
in relation to a contagious disease that presents an imminent hazard of death or life-threatening 
illness, provided that the employee who is the subject of such disclosure is notified of the disclosure. 

The Final Regulations Provide Much-Needed Clarity in Some Areas, but Still Leave 
Certain Practical Issues Unaddressed.  

Definitions of Certain Key Terms. The EEOC regulations provide guidance for construing several 
definitions in GINA. For example, in discussing GINA’s definition of “genetic information,” the proposed 
regulations stated that information about gender and age will not be considered genetic information, 
but were silent about race or ethnicity. The final regulations clarify that both race and ethnicity are not 
considered genetic information.  

The final regulations also provide several new examples of tests that qualify as “genetic tests”3 under 
GINA, such as amniocentesis and other genetic evaluations of a fetus during pregnancy, and DNA 
testing that reveals family relationships (such as paternity testing). These examples supplement the 
examples the EEOC originally provided in its preamble to the proposed regulations, which include tests 
to determine the presence of the BRCA1 or BRCA2 variant (known as the “breast cancer gene”), pre-
implantation genetic testing on embryos created using in vitro fertilization, and testing for genotypes 
and chromosomal changes to determine how an individual will react to a particular drug. The final 
regulations also added new examples of tests that are not genetic tests, such as tests for infectious 
diseases that may be transmitted through food-handling, complete blood counts, cholesterol tests, 
and liver-function tests. One particularly important example for employers has remained unchanged in 
the final regulations and illustrates GINA’s distinction between genetic and non-genetic testing: testing 
for a genetic predisposition to alcoholism or drug abuse is a genetic test, whereas testing for the 
presence of alcohol or drugs is not. 

Finally, GINA provides that employers will not commit a violation by using or acquiring information 
about a manifested disease, disorder, or condition (even where the disease, disorder, or condition 
has a genetic basis), but does not define the term “manifested.” In response, the EEOC’s proposed 
and final regulations define “manifestation” as where “an individual has been or could reasonably be 
diagnosed with the disease, disorder, or pathological condition by a health care professional with 
appropriate training and expertise in the field of medicine involved. For purposes of this part, a 
disease, disorder, or pathological condition is not manifested if the diagnosis is based principally on 
genetic information.” While this definition provides clear guidance as to individuals who already have 
been diagnosed with a condition, the definition is quite unclear as to what types of conditions “could 
reasonably be diagnosed” and will be included in this exception. Employers also should note that, 
although using information about a manifested disease, disorder, or condition will not be a violation of 
GINA, unlawful use of that same information may be a violation of the Americans with Disabilities Act 
(“ADA”), depending on the facts.  

The EEOC Construes GINA to Prohibit Harassment As Well. Neither GINA nor the regulations 
expressly prohibits harassment on the basis of genetic information. However, the EEOC’s preamble to 
the final regulations notes that Congress adopted language similar to that used in Title VII and other 
equal employment statutes when it described the prohibited practices under GINA. The EEOC 
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interprets the inclusion of this language to reflect Congress’s intent to prohibit discrimination and 
harassment on the basis of genetic information. Thus, the EEOC states that harassment claims under 
GINA are cognizable, and – consistent with Title VII – such claims may not be maintained against 
individual employees, only the employer.  

GINA’s Limitations on Acquiring Genetic Information, and the Exceptions. As noted above, 
GINA prohibits employers from requesting, requiring, or purchasing genetic information relating to 
employees and applicants. In response to comments seeking guidance on what types of actions 
constitute a “request” for genetic information, the EEOC’s final regulations provide a non-exhaustive 
list of actions that will be considered “requests,” including conducting an Internet search on an 
individual in a way that is likely to result in obtaining genetic information, actively listening to third-
party conversations or searching an individual’s personal effects for the purpose of obtaining genetic 
information, and making requests for information about an individual’s current health status in a way 
that is likely to result in obtaining genetic information. While these examples of a “request” provide 
more information than was included in the proposed regulations, they leave open the practical 
question of what it means to be “likely to result in obtaining genetic information” in the context of an 
Internet search or questions about health status.  

The prohibition on an employer requesting, requiring, or purchasing genetic information is subject to 
six exceptions. The exceptions are enumerated in GINA and explained in more detail in the EEOC’s 
regulations, as follows: 

1. Inadvertent Requests. An employer’s inadvertent request for genetic information will not 
violate GINA. This exception applies where an employer receives genetic information in response to a 
lawful request, such as providing a reasonable accommodation or evaluating leave requests. The final 
regulations have added a specific “safe harbor” for employers that receive such information if they use 
the following or similar language in their lawful request for information: 

The Genetic Information Nondiscrimination Act of 2008 (GINA) prohibits employer and other 
entities covered by GINA Title II from requesting or requiring genetic information of an 
individual or family member of the individual, except as specifically allowed by this law. To 
comply with this law, we are asking that you not provide any genetic information when 
responding to this request for medical information. “Genetic information” as defined by GINA, 
includes an individual’s family medical history, the results of an individual’s or family 
member’s genetic tests, the fact that an individual or an individual’s family member sought or 
received genetic services, and genetic information about a fetus carried by an individual or an 
individual’s family member receiving assistive reproductive services.  

The final regulations recognize that employers also may acquire genetic information through casual 
conversation or overhearing a conversation, which will not violate GINA. However, consistent with the 
EEOC’s newly provided examples of an impermissible “request,” the final regulations specify that an 
employer may not respond to hearing genetic information by asking follow-up questions that are 
probing in nature, such as whether other family members have the condition, or whether the 
employee has been tested for the condition. Finally, the regulations clarify that this exception applies 
not only to interactions within the workplace, but also to those in the “virtual” world, including through 
social media platforms that the employer has permission to access by the creator of the profile, such 
as blogs and personal web pages. 
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2. Employer-Offered Health Programs (“Wellness Programs”). Genetic information 
obtained as part of an employer-offered health or genetic services program, such as a voluntary 
wellness program, will not violate GINA. To qualify under this exception, the employee’s participation 
in the program and the decision to provide genetic information must be voluntary. In addition, the 
employee must provide knowing, voluntary authorization in a writing that is understandable, identifies 
the genetic information that will be obtained, and describes the restrictions on its disclosure. The 
information can be provided only to the employee and the health professionals involved in the 
program, and must not be accessible or otherwise disclosed to anyone in the workplace, including 
those who make employment decisions. Finally, to the extent information about the program is 
available to the employer, it must be disclosed only in aggregate terms that do not disclose the 
identity of specific employees.  

In response to comments asking whether employers may offer financial incentives for employees to 
participate in such programs, the EEOC’s final regulations provide that employers may do so as long 
as the program does not offer financial inducements for providing genetic information. Practically 
speaking, this means that an employer may offer financial incentives for completing a health risk 
assessment, but the employer must clearly identify questions that ask for genetic information and 
state that the employee need not answer those questions to receive the incentive.  

It is important to note that the preamble to the final regulations recognizes that voluntary wellness 
programs can be administered “in-house” through an employer’s health services office, rather than 
only through a contract with a third party. This recognition alleviates initial concern that GINA might 
have the effect of prohibiting wellness programs from being administered by an employer that has the 
ability to do so. The preamble makes clear, however, that in-house wellness programs still must 
ensure that individually identifiable genetic information is not accessible to managers, supervisors, or 
anyone else in the workplace (particularly those who make employment decisions).  

3. Information Obtained in Complying with Leave Laws. An employer’s requests or 
requirement for family medical information to comply with the certification provisions of the Family 
and Medical Leave Act (“FMLA”) or similar state and local laws will not violate GINA. For example, 
when an employee requests a leave of absence to care for a parent with a serious health condition, 
obtaining information about the parent’s serious health condition does not violate GINA, even if, by its 
nature, the information constitutes family medical history. This exception also applies to an employer 
that is not covered by the FMLA or similar state and local laws, but that has a policy allowing for the 
use of leave to care for ill family members. 

4. Information Acquired from Public Sources. An employer will not violate GINA by acquiring 
genetic information from documents that are commercially or publicly available. This includes learning 
information from newspapers, magazines, and electronic media (including the Internet), such as 
where an employee writes a blog or is featured in an article about a genetic condition from which the 
employee or a family member is suffering. On the other hand, visits to public or commercial sites with 
the intent or likely result of acquiring genetic information violate GINA. In addition, an employer 
violates GINA if it acquires genetic information through sources with restricted or limited access, such 
as medical or research databases, court records, or social networking sites that require permission for 
access, such as Facebook, LinkedIn, or MySpace.  

5. Genetic Monitoring Programs. An employer will not violate GINA by acquiring genetic 
information for use in the genetic monitoring of the biological effects of toxic substances in the 
workplace (as required by federal or state law). The employer must provide written notice of the 
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monitoring and the employee must give prior knowing, voluntary authorization in a writing that is 
understandable, identifies the genetic information that will be obtained and the purpose for which it 
will be used, and describes the restrictions on its disclosure. While the employee must be informed of 
his or her monitoring results, the employer may receive information only in aggregate terms that do 
not disclose the identity of specific employees.  

6. DNA Analysis for Law Enforcement. An employer will not violate GINA by conducting DNA 
analysis for law enforcement as a forensic laboratory and requiring genetic information of employees 
to detect sample contamination. Any genetic information obtained through this means may be 
disclosed only in a manner consistent with such use. 

Lawful Employment-Related Medical Examinations May Not Include Requests for Genetic 
Information. A hot-button issue for employers since the EEOC issued its proposed regulations has 
been the topic of employment-related medical examinations – particularly fitness-for-duty tests. 
During the comment period, the EEOC heard from employers and employer groups that genetic 
information is needed to diagnose diseases, disorders, and conditions that may affect an employee’s 
ability to perform a certain job. For example, one federal agency explained the need for such an 
exception based on the importance of family medical history (particularly psychiatric disabilities) in 
determining whether to grant security clearances to particular employees. While the preamble to the 
EEOC’s final regulations acknowledges that employers might wish to have access to such information, 
the EEOC chose not to make an exception from GINA for lawful employment-related medical tests 
based on the legislative history and the EEOC’s perception that relatively few examples would fit 
within such an exception. As a practical matter, employers (and health care professionals working on 
their behalf) are now faced with an open issue of how to ensure proper diagnosis of employees whose 
fitness for particular duties must be accurately determined.  

Employer Vigilance Is Key in Light of GINA’s Passage and the Final Regulations, Particularly 
Where Multiple Laws May Apply. Given the many clarifications and open issues embodied in the 
final regulations, employers must be vigilant in examining their health-related policies, processes, and 
forms to ensure compliance with GINA, and should seek assistance from legal counsel when practical 
issues arise. This is particularly important where multiple laws may apply. Indeed, the EEOC notes 
that 34 states have laws addressing genetic discrimination in employment – some more, some less 
stringent than GINA, including coverage for employers with fewer than fifteen employees. GINA does 
not preempt any statutes that provide equal or greater protection in the areas of discrimination, 
harassment, retaliation, and the acquisition of genetic information or its confidentiality. Similarly, 
GINA does not affect rights under any other disability or leave laws, or limit or expand rights under 
workers’ compensation laws. 

Steps Employers Should Take in Light of the Final GINA Regulations 

 Review and revise existing non-discrimination and anti-harassment policies and 
handbooks. Be sure to include GINA’s prohibition against discrimination and harassment on 
the basis of genetic information, and post the new EEOC non-discrimination poster that 
incorporates the GINA prohibitions. 

 Review and revise FMLA and/or ADA forms (including consent forms and 
authorizations), as well as policies, procedures, and forms related to post-offer 
medical examinations. Update forms and other materials to include the “safe harbor” 
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language suggested in the regulations (provided above) to put employees and their health 
care providers on notice of the limits of the information they are asked to provide.  

 Ensure that proper privacy procedures are implemented. Maintain all medical 
information in a file that is separate from an employee’s personnel file. This requirement also 
applies to medical information related only to a family member of the employee. The 
regulations do not require removal of genetic information placed in a personnel file before 
November 21, 2009, but employers may consider doing so in an abundance of caution.  

 Train human resources personnel and “first-line responders” regarding GINA and its 
prohibitions. Include training on how to address employee concerns or complaints about 
possible genetic discrimination and harassment, related privacy violations, and retaliation.  

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles  

Maria A. Audero 
1.213.683.6307 
mariaaudero@paulhastings.com  

Cameron W. Fox 
1.213.683.6301 
cameronfox@paulhastings.com 

New York 

Stephen P. Sonnenberg 
212-318-6414 
stephensonnenberg@paulhastings.com 

Washington, D.C. 

Neal D. Mollen 
202-551-1738 
nealmollen@paulhastings.com 

 

 
1 The regulations are on the EEOC’s website at http://www.eeoc.gov/laws/types/genetic.cfm.  

As of January 2011, they also will be located in the Code of Federal Regulations at 29 C.F.R. §§ 1635, et seq. In 
addition to the regulations, the EEOC has issued guidance on GINA, entitled “Questions and Answers for Small 
Businesses: EEOC Final Rule on Title II of the Genetic Information Nondiscrimination Act of 2008,” which can be found 
at http://www.eeoc.gov//laws/regulations. 

2 The term “employee” includes both current and former employees as well as applicants. 
3 The regulations define a genetic test as “analysis of human DNA, RNA, chromosomes, proteins, or metabolites that 

detects genotypes, mutations, or chromosomal changes.” 
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