
TROUBLESOME TEAM MOVES 
PREPARATION AND PLANNING

Suzanne Horne, Amina Adam, Adish Parr and Jack Thorne of Paul Hastings 
(Europe) LLP look at team moves in the context of a case study from three 
perspectives.

Team moves can have a signifi cant and 
damaging impact on a company’s bottom 
line. In some circumstances, the entire 
line of business may no longer exist if the 
key individuals join a competitor or set up 
in competition on their own. Team moves 
frequently happen swiftly, involving high-
stakes risks and remedies of injunctions, 
speedy trials, damages and cross-
undertakings, resulting in considerable legal 
costs and management time, all in a relatively 
short period of time. 

Most cases are fundamentally fact-sensitive 
and the courts do change their approach. 
Therefore, parties involved on either side of a 
team move needs to be alive to the inherent 
risks given the vagaries of litigation, and 
take protective and swift action as soon as 
a potential team move is suspected. Careful 
planning and execution is needed for those 
intent on successfully poaching a team. 

The inter-dealer broker case of Tullett Prebon 
plc v BGC Brokers LP remains the best 
illustration to date of the potential fall-out 
from a team move scenario but that case is 
now over eight years old ([2010] EWHC 484 
(QB); see News brief “Jumping ship: not always 
a good idea?”, www.practicallaw.com/8-502-
1215). This article looks at what advice in this 
area still remains relevant in light of changes 
in law, technology and practice. The analysis 
is in the context of a case study from three 
perspectives: 

• An employer (Lovely Labels), whose staff 
have been approached by a competitor. 

• A competitor (Mr Frocksome), who is 
considering poaching a team.

• The individual employees who have 
been approached (see box “The case 
study facts”). 

Cross-border issues are beyond the scope 
of this article but any party would be well 
advised to take legal advice before proceeding 
in those circumstances, given the additional 
layer of complexity arising from confl icts of 
law and jurisdiction. 

THE EMPLOYER

When a senior executive resigns it is not 
always necessarily a cause for concern. In 
most cases this may be due to the employee 
wanting to fi nd new challenges or for career 
progression. However, employers need to be 
astute to the early warning signs of a team 
move that may be harmful to its legitimate 
business interests. 

In the case study, when Mr Frocksome 
resigned three months ago he gave vague 
reasons for his decision. His personal assistant 
also resigned at the same time. However, the 
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resignation today of fi ve more employees from 
his team and the rumours of more mean that 
the alarm bells are now ringing. 

Warning signs

There are a number of warning signs that an 
employer such as Lovely Labels should have 
been looking for at an early stage. A change 
in the behaviour of some, or all, of a team will 
often be the best indication that something 
is wrong. This change may manifest itself in 
a number of ways such as: 

• Individual or collective unusual absences 
from the offi ce during working hours.

• Frequent offsite team meetings or social 
events.

• A drop in productivity and lack of 
engagement.

• Closed doors, covert calls and frequent 
messaging while at work.

• A sudden interest in lost employment 
contracts, staff handbook and equity 
documents.

An employer may also learn of a team move 
plan from a variety of other sources, such as 
a team member who has been excluded from 
the move or is not convinced of the potential 
benefi ts, a friendly recruitment agent who 
is well-informed, a client that has been 
approached to see if they will move with the 
team or an inadvertent miscommunication 
that gives the game away. 

Evasive reasons for resigning or a reluctance 
to provide information on those reasons is 
also another warning sign for employers that 
something is amiss.

Preparatory steps and action

While any of the above signs may cause 
Lovely Labels to start to investigate, if Lovely 
Labels had any suspicion that a team move 
may have been afoot at any time, it needed 
to take swift action to prevent or mitigate 
any damage. There are several crucial 
time-sensitive steps for an employer in this 
position to take.

Assemble the employer’s core team. In order 
to act quickly at an early stage, an employer 
needs to assemble its own core team who 
have the authority to take fast and decisive 
action on critical issues that may have 
fi nancial and reputational repercussions. 

A core team needs to include key senior 
managers from the business, legal, HR and 
IT functions, expanding to include their 
solicitors and counsel, a forensic computer 
expert (if this cannot be done in-house), 
compliance, and marketing and PR teams. 

Gather information and secure evidence. 
The key to managing any risk is to gather 
any evidence of the actual or potential team 
move quickly in order to prevent any lasting 
or serious damage to the business before 
it is too late. An employer needs to gather 
facts and information to identify whether 
other employees are involved, fi nd out whom 
(if anyone) is orchestrating the process and 
gather information on their plan of action. 

In the context of a team move, an employer 
should be looking for evidence of the 

following specifi c activities from employees 
who have resigned:

• Persuading and encouraging other 
employees to join the competing 
business.

• Facilitating and assisting each other’s 
preparatory or competitive activities. 

• Failing to disclose to the employer 
breaches of their own or any other 
employees’ contractual duties 
towards the employer that may harm 
the employer’s legitimate business 
interest. For example, failing to inform 
the employer that they have been 
approached by a competitor or that they 
are aware of any steps which amount to 
a confl ict of interest.  
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The case study facts

The employer, Lovely Labels, is a fashion distributor with many brand clients and 
retailers that buy and sell their clothes and accessories. A senior executive, Mr 
Frocksome, who manages a team of client relationship representatives, resigned 
three months ago. His personal assistant, Mrs Frocksome, also resigned on the same 
day. Mr Frocksome told Lovely Labels that the reason for his resignation was that he 
wanted to take some personal time off with his wife before looking for a new challenge. 
Unbeknown to Lovely Labels at the time, Mr Frocksome plans to set up in competition 
with Lovely Labels in another location at the end of his nine-month notice period. 

To date, Mr Frocksome has been working out his notice period. Lovely Labels has 
the ability to place him on garden leave and his contract contains post-termination 
restrictions preventing him from soliciting employees and clients, dealing with 
clients and working for a competitor or trading in competition for nine months. 
This time period is offset by any time spent on garden leave.

This morning, fi ve employees in Mr Frocksome’s former team, including his deputy, 
resigned. There are rumours that Mr Frocksome is setting up a competing business 
and that these fi ve employees, and possibly other team members, are resigning to 
join Mr Frocksome and his new company. 

Lovely Labels’ standard contract of employment contains a six-month notice period, 
the ability to place the employee on garden leave and similar post-termination 
restrictions as for Mr Frocksome but for a six-month restrictive period instead of 
nine. Of the fi ve employees who resigned this morning: one employee has a contract 
that has not been signed; another employee was not issued with Lovely Labels’ 
standard terms as he joined by virtue of a transfer under the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 (SI 2006/246); Mr Frocksome’s 
deputy has additional and longer restrictive covenants in an equity plan with the 
parent company governed by foreign law; and one employee is working from Lovely 
Labels’ German offi ce with a UK contract and a local contract. 

All the employees who have resigned manage key client accounts and, along with 
Mr Frocksome, are aware of highly confi dential commercial information, such as 
the pricing structure for each of the clients and how their products are sourced and 
sold. Lovely Labels provides all of its employees with a company phone and laptop.
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• Passing on confi dential information to 
the new employer, especially information 
such as salary and other compensation 
elements to assist in the recruitment of 
other members of the team.

There are some simple and practical steps 
that Lovely Labels should have taken when 
Mr Frocksome resigned and over the period 
before the team resignations. Firstly, a quick 
search at Companies House to see if Mr or 
Mrs Frocksome or a family member with 
the same name is registered as a director 
of a company. Secondly, a search of publicly 
available information online and on any social 
media platforms. 

Monitor communications. In terms of 
gathering the information, there may be a 
pattern of communications from itemised 
telephone bills, emails, text or instant 
messages and posts on social media. An 
employer will want IT or a forensic computer 
expert to look at all methods of communication 
(emails, texts and any instant messaging that 
is stored on, or accessible through, company 
equipment) to see if there is evidence of 
co-ordinated action and to secure evidence 
by imaging inboxes and devices. This may 
be carried out covertly or by requiring the 
employee to deliver up the devices. 

However, these steps should be taken with 
caution and only where the employer’s 
policies: give it the express contractual right 
to carry out the monitoring; state that the 
employee has been told that they have no 
expectation of privacy; and state that the 
company can require the return of devices 
at any time. Given the need to balance the 
employee’s right to a private life and the 
employer’s lawful reasons for monitoring, 
the employer’s monitoring policy should 
expressly extend to searches of social media 
so that the employee is aware that there is no 
expectation of privacy where the employee’s 
post are public or where the employee has 
connected with the employer on any social 
media platform.  

The General Data Protection Regulation 
(679/2016/EU) (GDPR) does not directly 
place any new restrictions on an employer 
in relation to employee monitoring. The 
employer still needs to have a fair and lawful 
basis for processing, and it will need to carry 
out a data protection impact assessment and  
retain evidence of it. However, given that 
there is a greater awareness of the rights of a 
data subject, if an employer gets this process 

wrong, a shrewd employee may use it as a 
means to claim repudiatory breach of contract 
and other rights and remedies arising from a 
breach of the employer’s obligations under 
the GDPR. 

The prevalence of bring your own device 
(BYOD) policies adds a new dimension of risk 
for employers, as the circumstances when it 
will be permissible to inspect and access data 
and applications on an employee’s personal 
device are limited to those where there is a 
real and substantive risk of harm. Therefore, 
an employer’s policies on BYOD, social media 
and the use of technology need to be updated 
to cover these eventualities.

Conduct interviews. An employer should 
interview the resigning employees and other 
team members separately. The purpose of 
these meetings is twofold: fi rstly, to gather 
information and see if stories between the 
employees are consistent and secondly, to 
give the employer the chance to convince 
departing employees to stay. 

When gathering information, the key 
questions to ask are whether the employees  
have resigned to join a competitor or to set 
up a new business and who else have they 
spoken to about their resignations. A junior 
in the team may be more likely to provide 
useful information than a seasoned deputy 
that is central to the team move. Evasive 
replies can imply that a team move is being 
implemented. 

An employer needs to be direct and 
professional in this line of questioning 
otherwise employees may be able to claim 
constructive (unfair) dismissal (even though 
they have already resigned) and bring the 
employment to an immediate end. The parties 
are still bound by the express and implied 
terms of the contract during the notice period 
and therefore an employer must ensure that 
its actions do not breach the implied duty of 
trust and confi dence. Although an employees’ 
claim for constructive (unfair) dismissal will 
have limited compensatory value given that 
they had already resigned, a successful 
claim will provide the employees, and the 
competitor, with a signifi cant tactical and 
contractual advantage as the employees will 
be free to start new employment immediately 
and to claim that any post-termination 
restrictions fall away. 

These interviews also offer the opportunity 
to convince one or more of those departing 

to stay, should the employer wish to retain 
them. If it is possible to identify what is driving 
the move for an individual, an employer can 
consider offering fi nancial incentives, career 
progression or promotions to encourage some 
or all of the employees to remain.

Analysis of employees’ duties and 

contractual obligations 

The unlawful actions of employees in a 
team move are mostly carried out during 
employment. Therefore, the main analysis 
is of whether any express terms under the 
contract or implied duties of fi delity and 
fi duciary duties have been breached. 

In the case study, Lovely Labels’ HR or legal 
team will need to conduct a thorough review 
of the express terms in the employment 
contracts and any other contractual 
documents, such as equity or bonus award 
documents, in order to determine the 
statutory, common law and contractual 
duties of Mr Frocksome and his team, and 
whether they are in breach of contract. The 
starting point is their status and seniority.

Express contractual duties. Express 
restrictions can be split into terms that apply 
during employment and terms that apply 
after termination. Contracts containing the 
following express terms will strengthen an 
employer’s claim that employees embarking 
on a team move have acted in breach of 
their contractual duties or, in the case study 
context, that they have been induced to 
breach their contract by Mr Frocksome and 
his new company. 

Restrictions during employment:

• An express or fi duciary duty for an 
employee to disclose to the employer 
information about the wrongdoing 
of colleagues and, in more limited 
circumstances, their own wrongdoing. 

• Express duties of good faith and loyalty 
and a duty to act in the employer’s 
best interests, which would include a 
requirement to inform the employer in 
a timely manner of any activity, actual 
or threatened, which might damage the 
employer’s interests (QBE Management 
Services (UK) Ltd v Dymoke and others 
[2012] EWHC 116 (QB)).

• A confi dentiality clause preventing the 
disclosure or misuse of confi dential 
information (particularly, information 
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relating to staff, total remuneration 
package and employment terms) and 
trade secrets.

• A confl ict of interests clause and 
non-compete provisions prohibiting 
employees from having any interest 
in a competing business during their 
employment, including during any 
notice or garden leave period. 

• A garden leave clause that expressly 
provides that the express and implied 
duties that apply during active 
employment will continue during the 
period of garden leave.

• A requirement to notify the employer 
of job offers and to disclose to any 
competitor a copy of the post-
termination restrictions. 

• A requirement that employees give and 
serve their contractual notice period. 

Restrictions after employment:

• A clause preventing the misuse of 
confi dential information after termination.

• Post-termination non-compete restrictions 
that prevent employees from providing 
services to a competitor or trading in 
competition with the employer for a 
specifi ed period after their employment 
(see box “Non-compete restriction”). 

• Restrictions in relation to the non-
poaching, non-enticement, non-
solicitation of employees that prohibit 
current and former employees from 
soliciting, recruiting, or assisting with 
the solicitation or recruitment of, former 
colleagues during their employment and 
for a restricted period after termination. 

• A restriction that prevents the employee 
from working with other former 
employees, which remains largely 
untested by the courts. 

• A restriction that prevents the solicitation 
of, and dealing with, potential or existing 
clients or customers.

In addition to the contract of employment, 
we see now with increasing frequency 
additional provisions in standalone non-
disclosure and intellectual property rights 
agreements, cash or equity bonus retention 

documents, carry documents, investment 
agreements, and equity plans with non-UK 
based parent companies, such as the one 
that Mr Frocksome’s deputy has in place. 
These may give rise to the need for additional 
analysis in relation to confl icting restrictions 
and applicable law.

Implied duties. In terms of the obligations 
owed during employment, an employer 
should also consider whether it can rely on 
the implied duties that bind all employees. All 
employment contracts include an implied term 
that the employee will serve their employer 
with good faith and fi delity. The extent of 
the duty owed by an employee will vary to 
some extent, depending on their seniority and 
function, and most implied duties only apply 
during employment.

Those which are likely to be most relevant 
in a team move situation are: good faith 
and fi delity; fi duciary duties; and trust and 
confi dence. 

All employees are subject to the duty of 
good faith and fi delity. This would oblige 
employees during their employment:

• Not to compete with the employer 
during employment. Depending on the 
circumstances and employee seniority, 
the duty of fi delity during employment 
can even prohibit mere preparation for 
future competition with the employer, 
such as setting up a new company. 
Employees are, however, permitted to 
take some steps to prepare to compete 
provided that these are taken in their 
own time. The line between lawful and 
unlawful steps is often not clear and can 
cause considerable dispute in practice. 

Greater caution must be exercised by 
a departing employee if preparations 
to compete may be said to involve the 
misuse of the employer’s confi dential 
information (Lancashire Fires Ltd v SA 
Lyons & Co Ltd and others [1997] IRLR 
113; www.practicallaw.com/8-100-2508). 

• To disclose other employees’ wrongdoing, 
including the individual’s own breaches 
in the case of fi duciaries and the fact 
of a team move for senior employees. 
Generally speaking, in the case of 
employees who are not fi duciaries, the 
more senior they are the more likely they 
are to have implied obligations to disclose 
to the employer information adverse to 
its interests (Ranson v Customer Services 
Plc [2012] EWCA Civ 841). The nature and 
seriousness of the wrongdoing of which 
the employee is aware will be relevant, 
as is the circumstances in which the 
employee became aware of it (Marathon 
Asset Management LLP and another v 
Seddon and others [2017] EWHC 300 
(Comm); www.practicallaw.com/9-640-
0592).

• Not to disclose, or otherwise misuse, 
confi dential information belonging to 
their employer during their employment, 
for example misusing information 
regarding clients or colleagues for the 
purpose of recruiting them.

• Not to speak to clients or customers 
about the move.

• Not to encourage employees to move. 
If a senior employee encourages a more 
junior member of staff to leave, this 
may be a breach of the implied duty of 

Non-compete restriction 

In a 2017 case, an employer, Egon Zehnder Ltd, obtained an injunction against a former 
employee, Ms Tillman, to prevent her from going to work for a competitor business in 
breach of a six-month post-termination non-compete restriction in her contract. Ms 
Tillman sought to have the injunction set aside, arguing that the restriction clause 
was void for being wider than reasonably required for the protection of legitimate 
business interests as it prevented her from being “interested in any business carried 
on in competition” with her former employer. 

The Court of Appeal set aside the injunction holding that the wording “interested 
in” included Ms Tillman holding a minority shareholding in a competitor company, 
rendering the restriction too wide (Tillman v Egon Zehnder Ltd [2017] EWCA Civ 1054). 
The court also found that the clause could not be saved by severance. A well-drafted 
clause will carve out the employee’s ability to hold a minor shareholding.
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fi delity amounting to particularly serious 
misconduct (QBE Management Services 
(UK) Limited v Dymoke [2012] EWHC 80).

• Not to divert business opportunities to 
the new employer.

Most senior employees such as company 
directors, executive management or desk 
heads may also owe fi duciary duties to 
their employer. This means that they have 
a duty to act with undivided loyalty solely 
in the employer’s best interests. This can 
include waiting until the employment has 
terminated before taking any preparatory 
steps to compete. Encouraging an employee 
to leave is likely to be a clear breach of the 
fi duciary’s duties to the employer. Further, 
once a fi duciary has formed an irrevocable 
intention to engage in competition after 
employment has ended, there is an obligation 
to disclose the plan to the employer (Kynixa 
Limited v Hynes [2008] EWHC 1495). 

In the case study, Mr Frocksome is an 
executive director but, given his position and 
responsibilities, it may be arguable that he is 
also a fi duciary. To owe fi duciary duties, Mr 
Frocksome must be in a position of utmost 
trust in relation to Lovely Labels’ business 
or assets such that it is fair for additional 
fi duciary duties to be imposed. This is a 
fact-sensitive analysis. In the leading case of 
Nottingham University v Fishel, the High Court 
held that fi duciary duties may exist because 
of the particular contractual obligations that 
the employee has accepted ([2000] IRLR 471; 
www.practicallaw.com/3-101-1826). 

However, recently in Mauro Milanese v Leyton 
Orient Football Club, the High Court held that 
a senior employee did not owe fi duciary duties 
towards his employer ([2016] EWHC 1161 (QB)). 
There would be a distinct advantage to Lovely 
Labels if Mr Frocksome is a fi duciary both 
in relation to the strength of the express 
and implied duties owed and the additional 
equitable remedies in the event of a breach.

The implied term of mutual trust and 
confi dence may provide additional scope for 
employers to establish a breach of contract 
by members of a departing team. 

Enforcing contractual options

An employer should not agree to an early 
release of an employee’s notice period or the 
waiver of post-termination restrictions before 
properly assessing the risks. Lovely Labels’ 
core team will need to make some tough 

decisions on whether to place Mr Frocksome 
and his departing team on garden leave for 
the remainder of their notice period or whether 
they should work out their notice period. 
Limiting any further access to confi dential 
information and potential damage to the 
business, client relationships and stability of 
the remaining workforce will undoubtedly be 
the key drivers to these decisions.

Placing employees on garden leave. An 
employer can place employees on garden 
leave during their notice where the contract of 
employment allows this or, in certain limited 
circumstances, where there is no express 
right to do so but the employee clearly has 
no intention of working or is in breach of 
their contractual duties. In SG & R Valuation 
Services Co LLC v Boudrais and others, the 
High Court held that although there was 
a right to work on the facts of that case, it 
was not an absolute right and there is no 
obligation to provide work if the employee’s 
behaviour shows that they are not ready and 
willing to work ([2008] EWHC 1340 (QB)). 
Where the employee is in breach of their 
contractual duties (for example by taking 
or disclosing confi dential information) and 
intends to profi t from the breach, there is 
no obligation on the employer to provide 
work. In SG & R Valuation, the court held that 
the employees’ action had shown “a specifi c 
hostility” towards the employer which in itself 
is almost suffi cient to forfeit the right to work.

Placing an employee on garden leave may 
give an employer more control of the situation 
and provide the necessary time to build up 
its goodwill with its employees and clients, 
and to limit any potential damage to its 
business by the employee’s competitive 
activity. When placed on garden leave, 
employees are removed from the business 
and legally restricted from contacting clients 
and employees, and doing any further work 
to progress matters for key clients. However, 
employers should be mindful of any garden 
leave set-off provisions in any restrictive 
covenants clauses and should assess 
whether the employer will still have adequate 
protection after termination if an employee 
is placed on garden leave.

There has been conflicting case law 
surrounding the issue of whether employees 
continue to be bound by the obligation of 
fi delity while on garden leave, where there 
is no express provision in the contract 
of employment. Most recently, the High 
Court in Imam-Sadeque v BlueBay Asset 

Management (Services) Ltd held that Mr 
Imam-Sadeque, who had entered into a 
compromise agreement as a good leaver, was 
in breach of his implied duty of fi delity during 
garden leave by, among other things, enticing 
another employee to leave his employment 
with the employer, participating in setting 
up a competing business, and disclosing 
details of the compromise agreement and 
other sensitive information ([2012] EWHC 
3511). These were actions that could all have 
led to his dismissal for gross misconduct and 
so meant that he should not benefi t under 
the share options scheme referred to in the 
compromise agreement.

As a matter of good practice, employers that 
place employees on garden leave would be 
wise to remind the employee that their duty 
of fi delity continues during this period.

Enforceability of restrictive covenants. 

Effective and binding non-poaching, non-
compete, non-dealing or solicitation and 
confi dentiality clauses are crucial in team 
moves. Therefore, these clauses should 
always be drafted very carefully and reviewed 
and updated regularly to refl ect any new roles 
and responsibilities. 

It is well established that non-poaching 
clauses will not be enforceable if they 
seek to prevent any employee from being 
poached. Generally, a non-poaching clause 
will be enforceable if it is limited to senior 
employees or those with access to confi dential 
information who could cause damage if they 
went to a competitor and with whom the 
departing employee(s) had dealings during 
the course of their employment. 

In considering the enforceability of the 
restrictive covenants in Lovely Labels’ 
contracts, there are a number of facts where 
the enforceability of the post-termination 
restrictions may be challenged by solicitors 
acting for the team or the new employer. 
These are as follows: 

• Mr Frocksome is planning to set up in 
competition in another location, so if 
the restrictive covenants are drafted too 
widely (by, for example, not limiting the 
geographic scope) it could render the 
terms unenforceable and restrict Lovely 
Labels’ ability to seek a remedy. 

• One employee does not have a signed 
contract. The recent decision in Tenon FM 
Ltd v Cawley highlights the importance 
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of having signed contracts or evidence 
that the employer has provided valuable 
consideration in order to enforce the 
post-termination restrictions ([2018] 
EWHC 1972 (QB)). As a result of Tenon, 
the relevant employee could seek to 
challenge the enforceability of the post-
termination restrictions against that 
employee. 

• In relation to the employee who 
transferred to Lovely Labels under the 
Transfer of Undertakings (Protection 
of Employment) Regulations 2006 (SI 
2006/246), the restrictive covenants 
contained in his contract may not be 
enforceable as they were entered into 
with the employee’s previous employer 
in mind and the previous employer’s 
legitimate business interest. 

• Mr Frocksome’s deputy also has 
additional and longer restrictive 
covenants contained in an equity plan 
with Lovely Labels’ parent company, 
governed by foreign law. It is likely that 
the deputy would argue that the court 
will not enforce the additional restrictions 
due to the confl ict following cases such 
as Duarte v The Black and Decker Corp 
([2007] EWHC 2720). The overseas-based 
parent of Lovely Labels will also want to 
consider Samengo-Turner and others v J 
& H Marsh & McLennan (Services) Ltd and 
others and the more recent Petter v EMC 
Europe Ltd and another before using a 
non-UK based jurisdiction to take action 
against the UK-based deputy ([2007] 
EWCA Civ 723; [2015] EWCA Civ 828).

• In relation to the employee based 
and working in Germany under two 
contracts of employment, the ability of 
an employer to enforce cross-border 
restrictive covenants will be governed by 
the choice of laws in the contract and the 
place of employment will determine the 
applicable rules. However, a choice of 
law clause will normally be upheld only  
if it does not prevent employees from 
having the protection of local mandatory 
laws. Therefore, local advice is required.

Therefore, it is likely that Lovely Labels will 
face a battle in relation to the enforcement 
of some or all of these restrictions.

Trade secrets

Lovely Labels will also be concerned about 
the potential dissemination of confi dential 

commercial information. The pricing 
structure as between the wholesalers and 
onward retailers is commercially valuable 
information and had been created after years 
of knowledge and investment. This has led to 
the success and profi tability of the business 
to date. 

Although Lovely Labels’s pricing structure is 
highly confidential and should be protected 
under any express or common law rights 
of confidence, it is unlikely that it would 
amount to a trade secret giving Lovely 
Labels a statutory claim in tort under 
the new Trade Secrets (Enforcement, 
etc) Regulations 2018 (SI 2018/597) if 
reasonable steps have not been taken to 
keep the information secret. 

Legal actions 

An employer should send a letter before 
action (otherwise known as a cease and desist 
letter) as soon as possible to the departing 
employees reminding them of their express 
and implied obligations and outlining any 
evidence of a breach. In addition, a letter to 
the new employer, putting it on notice of the 
employees’ obligations is helpful evidence 
in any later action for inducing breach of 
contract. It will also serve as notice to the 
departing employees to preserve evidence 
such as documents, emails, and text and 
instant messages on their personal devices. 

As an alternative to litigation, an employer 
could require the employees to give 
undertakings to comply with their obligations 
and give warranties in relation to their actions 
(see box “Typical undertakings”). 

Interim relief. In recent years, the High 
Court has generally been more favourable 
to employers seeking to enforce their 
restrictive covenants and harsher on 
employees competing with their former 
employer. Injunctions have been granted 
against senior executives prohibiting 
competition with their employer. There 
are also equitable remedies if the former 
employee is a fiduciary. In addition to 
claiming damages for breach of contract, 
an employer can ask for an account of 
profits made from the activities carried 
out in breach of an employee’s fiduciary 
duties. The main types of interim relief are:

• Interim injunctive relief to enforce 
express or implied contractual rights.

• Springboard relief to prevent the team or 
the new employer from having an unfair 
advantage obtained as a result of past 
unlawful conduct (see box “Springboard 
relief”). 

• An application for a mandatory 
injunction to inspect computers and 
destroy any confi dential information 
belonging to the employer found on 
them (Arthur J Gallagher Services (UK) 
Ltd and others v Skriptchenko and others 
[2016] EWHC 603 (QB)).

Other remedies. Employers may also be 
able to apply for a declaration from the 
court or a fi nal injunction, as well as interim 
relief, if there is suffi cient time left to run on 
the restrictions. It can also seek a fi nancial 
remedy, or a combination of them, such as: 

Typical undertakings

Typical undertakings requested by an employer from the employee or competitor 
include: 

• To comply with any garden leave clause and post-termination restrictions.

• Not to disclose or make use of confi dential information.

• Not to destroy or deliver up confi dential information. 

• To disclose the extent of their unlawful conduct.

• To preserve disclosable documents. 

A refusal to provide these undertakings can be a good indication of wrongdoing and, 
in such cases, the employer may need to consider whether to apply for interim or fi nal 
relief (see “Legal actions” in the main text).
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• Damages for breach of contract. 
However, Wrotham Park damages 
have now been largely excluded from 
the employment context as a result 
of Morris-Garner v One Step (Support) 
Ltd ([2018] UKSC 20; see News brief 
“Negotiating damages: no checklist, but 
much-needed clarity”, www.practicallaw.
com/w-014-5323).

• Tort-based damages, such as damages 
for inducing a breach of contract or 
conspiracy.

• An account of profi ts, which would be 
available in cases involving fi duciaries or 
a duty of confi dentiality.

THE COMPETITOR 

It is important for a competitor or poaching 
employer to be aware of the risks involved in 
general with recruiting a team from another 
business. For instance, if a competitor 
company innocently employs an employee 
and thereafter discovers that the employment 
is in breach of the employee’s previous 
contract of employment, the company will 
have wrongfully induced a breach of that 
contract if it continues with the employment. 
Given the potential exposure to liability and 
legal risk, a competitor would be well advised 
to consider carefully if there are adequate 
business reasons to justify the recruitment 
of a team. 

If the competitor decides that it is worthwhile 
proceeding with the recruitment of a team 
from another business, it is vital to maintain 
confi dentiality of the plan. A competitor 
involved in a team move will want to hold 
the team together but, at the same time, 
to minimise the risk of action by the former 
employer which could undermine the 
plan; for example, by splitting the team 
and persuading former team members to 
stay or, where they have left, to return. A 
recruiting competitor should be careful about 
speaking with the departing employees’ 
clients to encourage them to move business, 
and be circumspect in asking employees 
to prepare business plans to minimise the 
risk of inducing breaches of confi dentiality 
obligations. It must also think carefully about 
the timing of the resignations of the team. In 
the case study, the simultaneous resignations 
of fi ve employees suggested a co-ordinated 
approach and set off deafening alarm bells 
for their employer, but this approach can also 
serve to keep the team together. 

Some other key considerations for a 
competitor company or potential poaching 
employer such as the one Mr Frocksome is 
setting up are as follows:

Recruitment

Competitors should engage a third party such 
as headhunters to recruit team members and 
to assist at arm’s length with the recruitment 
process. Recruiters can use social media sites 
such as LinkedIn or Facebook to approach 
prospective employees rather than obtaining 
the information on prospective recruits from a 
departing employee. Prospective employees 
who decide to join the competitor should be 
reminded to comply with their continuing 
legal obligations to their former employer.

It is prudent to approach each employee 
separately and ensure that they are not 
aware of any other team member who has 
been approached or who has agreed to join 
the competitor. It is also sensible, as far 
as is possible, to minimise risk by focusing 
recruitment efforts on the lead senior 
employees rather than all of the team.

When it comes to discussing terms, a 
competitor should avoid making offers 
of employment conditional on clients or 
other colleagues transferring along with 
the employee. They should also avoid 
discussing confi dential matters including 
current remuneration package at the former 
employer.

Legal advice

The competitor should take legal advice 
at an early stage and retain any preferred 
external solicitors or counsel at preliminary 
stages in order to plan the process of a team 
move carefully and to avoid confl ict of interest 
issues. 

Individuals in the team that is moving should 
each seek independent legal advice on their 
contractual terms and obligations, and any 
risk associated with a team move. One fi rm 
can represent them all if there is no confl ict 
of interest. If the competitor is keen to have 
the employees join, it will typically cover the 
cost of the independent legal advice up to 
an agreed limit. It would be sensible to have 
a common interest privilege agreement in 
place so that privileged documents can be 
shared between the competitor’s and the 
employees’ legal teams. 

Indemnities

Key employees or those employees where 
there is a high risk that the former employer 
may take legal action against them would 
be well advised by their solicitor to request 
an indemnity from the competitor to cover 
the legal costs and damages arising from 
any litigation against them by their former 
employer. A competitor needs to consider 
this request carefully and, if it agrees to it, it 
should seek to limit the indemnity as much 
as possible taking into account the level of 
risks taken by the parties, it should also have 

Springboard relief

Typically, a springboard injunction is sought where a former employee has copied 
the employer’s confi dential information and used it to gain an unfair competitive 
advantage. In those circumstances, a normal confi dentiality injunction will not provide 
proper protection, because the confi dential information has already been used, and 
may no longer be confi dential. The springboard injunction is designed to cancel out 
the unlawful advantage or head start that the former employee has gained through 
misuse of the employer’s confi dential information.

For many years there was a debate as to whether springboard relief could be granted 
in cases other than those that involved the misuse of confi dential information. That 
question has now been considered in a number of cases, including in Willis Ltd and 
another v Jardine Lloyd Thompson Group plc and others, where the Court of Appeal 
overturned the High Court’s refusal to grant any interim relief in a team move situation, 
where some 30 employees, including almost all the senior management team and 
all the key revenue producers in the UK, resigned from Willis over a ten-day period in 
order to join a competitor ([2015] EWCA Civ 450). 

Springboard relief has also been used by an employer where the employee breached 
an express term requiring him to notify his employer of job offers from competitors 
(Dyson Technology Limited v Pierre Pellerey [2016] EWCA Civ 87).
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clear representations and warranties from the 
employee regarding their actions to date and 
compliance with their contractual obligations 
to the former employer. 

It is important, however, to be aware that 
granting an indemnity of this sort can be 
evidence used by the former employer to 
suggest inducement. 

Contractual arrangements

A competitor should consider engaging 
employees on forward start contracts, 
which contain a term that specifi es that the 
employee will join when they are lawfully 
free and able to do so. It may also be worth 
considering whether to have a liquidated 
damages clause in the event that an employee 
does not join. 

Warranties

Before committing to the process of 
recruitment, a competitor should review any 

warranties being given to it by the employees 
and make an informed decision whether to 
proceed. In the case study, a warranty from 
the employees to the effect that they are 
not acting in breach of any obligations owed 
to Lovely Labels by joining Mr Frocksome’s 
company is precarious if Mr Frocksome knows 
of acts which contradict the warranty. In 
any event, the warranty would be unlikely 
to absolve Mr Frocksome’s new company 
from a successful claim of inducing a breach 
of contract.

THE EMPLOYEES 

A group of employees considering moving as 
a team from one employer to another also 
have some specifi c considerations. First and 
foremost, employees in this situation should 
be aware of the potentially signifi cant and 
costly legal risks they are personally taking 
at the outset of a possible team move before 
taking any preparatory steps. 

If they decide it is in their best interests to 
proceed with a move, the fundamental aim 
should be to avoid breaches of contract 
and try to keep any actionable breaches 
to the absolute minimum. Maintaining 
confi dentiality in the planning process is 
vital, so employees should not discuss the 
approach, offer or acceptance of any offer 
with any other employee or team member. 
They should also seek to minimise the time 
period during which the move is under 
discussion; the longer the process takes, the 
greater the chance of defections from the 
team or a leak. However, the plan should not 
be progressed in the existing employer’s time 
or using its resources, such as photocopiers 
or secretaries.

A team of employees who have been 
approached by a competitor business owner, 
such as Mr Frocksome and his new company 
in the case study, should consider taking the 
following steps in order to minimise risks 
of claims or costs against them personally:

• Consider whether or not the whole 
team can be represented by the same 
solicitors and whether there should be 
a common interest agreement in place 
with the competitor’s legal team or any 
of the other employees’ solicitors, or 
with both. 

• Negotiate indemnities from the 
individual owner of the competitor or 
the company itself, or both, as early as 
possible and be sure to comply with 
any terms and conditions for those 
indemnities. 

• Take their own legal advice to establish 
the legal obligations to which they are 
subject, including considering whether 
express restrictions are enforceable. 
Employees should review contractual 
obligations including notice, garden 
leave, confi dentiality and restrictive 
covenants, and remember to look at 
any incentive and intellectual property  
documents for additional obligations.

• Keep the confi dential information 
and documents provided to the new 
employer to a minimum given the 
exposure to risk and liability. Be aware 
that the new employer may not want the 
data given the potential legal risks and 
that downloading data onto a memory 
stick or volume printing will leave an 
electronic footprint. 
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• Avoid creating a documentary 
trail and ensure that the existing 
employer’s systems are not used for 
communications. Most communications 
can be tracked, including emails sent 
from personal email addresses using 
the employer’s computer or instant 
messaging on a company mobile 
phone. Texts, Bloomberg messages, 
messages on social media websites are 
all documents for this purpose.

• Consider carefully what amounts to 
protectable confidential information 
as opposed to information which is 
now part of their own knowledge, 
skill or professional expertise. 
For example, there is a difference 
between systematically copying a 
client database and remembering the 
names of key clients whose contact 
information is later found from public 
sources.

The key takeaway for the employees in the 
Lovely Labels’ case study is for them to 
ensure that they protect their own personal 
position in this scenario. Facing fast-moving 
and expensive litigation can be daunting for 
those who do not have deep pockets.
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