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Mobilizing for FDIC Bank Failure Investigations 
and Lawsuits 
BY BRADLEY W. BLOODWORTH, KIRBY D. BEHRE, V. GERARD COMIZIO, AND LAWRENCE D. KAPLAN  

The Federal Deposit Insurance Corporation (“FDIC”) is aggressively investigating and pursuing 
lawsuits against former executives of failed banks in order to obtain funds from the banks’ Director 
and Officer (“D&O”) insurance carriers. Additionally, the FDIC seeks to demonstrate to the public that 
it is holding accountable executives perceived to be involved in the current financial crisis.1 

Since January 2008, the FDIC has seized over 270 banks and the Deposit Insurance Fund has incurred 
losses in excess of $70B.2 Furthermore, there are over 775 banks on the FDIC’s troubled bank list and 
banking industry analysts predict as many as 1,000 total bank failures by the end of 2012. The FDIC 
has sent hundreds of demand letters to bank executives announcing investigations and warning of 
potential lawsuits.3 These demand letters also provide the bank’s insurance carriers notice of a claim. 

The FDIC begins investigating a failed bank and its former executives the same day it takes over a 
failed bank. The FDIC uses its broad investigative and subpoena authority to compel document 
production and deposition testimony.4 This tactic places former executives in the unusual and 
awkward position of being deposed by the FDIC in advance of any lawsuit. FDIC guidance provides 
that such investigations form the basis of FDIC lawsuits against former executives.5 

FDIC lawsuits typically allege negligence and breach of fiduciary duty by former bank executives, and 
name those executives in their individual capacity. These lawsuits seek to recover loan losses based 
on alleged negligent business strategy, lending policies, and approval, administration, and 
modification of loans, among other claims. 

Paul Hastings is currently defending two former executives of a division of IndyMac Bank F.S.B. 
(“IndyMac”) in the case styled Federal Deposit Insurance Corporation v. Scott Van Dellen et al., U.S. 
District Court for the Central District of California, Case No. cv10-4915, filed July 2, 2010. This is the 
FDIC’s first lawsuit involving the current financial crisis.6 

In FDIC v. Scott Van Dellen et al., the FDIC is pursuing former executives of IndyMac’s Home Builder 
Division (“HBD”), which accounts for less than 5% of IndyMac. Following the unforeseen and historic 
housing market collapse, the FDIC alleges in hindsight that certain HBD loans failed because HBD’s 
growth strategy, compensation plan, lending policies, and loan approvals were negligent. 

With the FDIC’s increased funding and staffing, and the assistance of outside law firms, executives of 
many troubled and failed banks can anticipate the FDIC will investigate and, perhaps, sue them. 
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Current executives are better positioned than former executives to prepare for FDIC investigations and 
lawsuits because they have better access to information and materials controlled by the bank. 
Nevertheless, current and former executives of troubled and failed banks should consider taking the 
following steps: 

1. Be Careful Who You Speak to About Your Tenure at the Bank. The FDIC will use any information 
you provide government regulators or current or former bank employees in deciding whether to sue 
you personally. One example of the type of conversations that the FDIC may use against you is the 
“debrief” sessions the FDIC conducts immediately upon taking over a failed bank. Other investigators 
who may contact you include representatives of chartering agencies, the Securities and Exchange 
Commission, state attorneys general, and the Department of Justice. These agencies will coordinate 
their investigations and share information. 

2. Get Legal Advice Before the Bank Fails. Seek personal representation as soon as you become aware 
of a potential FDIC take over or an FDIC investigation. You need personal counsel because the bank’s 
counsel will owe its fiduciary duty to the FDIC once the bank is take over. Additionally, various 
segments of the bank’s board and management may have conflicting interests, which may require 
engagement of separate counsel. For example, the interests of outside directors may conflict with 
those of managing directors. The bank’s D&O policy will often provide executives with coverage to 
defend FDIC lawsuits, so long as the executive’s conduct was not dishonest, fraudulent, or unlawful. 

3. Request Copies of all Insurance Policies in Effect During Your Employment. FDIC lawsuits are 
frequently designed to access a failed bank’s insurance policy. You may receive a demand letter from 
the FDIC alleging that you were negligent and breached your fiduciary duty to the bank. The demand 
letter is designed to notice the bank’s insurance carrier of a claim. Reviewing the bank’s policy will 
allow your counsel to determine the scope of coverage including any exclusions. The scope of 
coverage will shape the lawsuit’s claims and parties. For example, many policies cover negligent 
conduct of “insured individuals.” The FDIC is more likely to name you in a lawsuit, regardless of your 
involvement, if you are an “insured individual” under the bank’s policy. Similarly, the policy’s 
exclusions may shape your defenses. 

4. Collect and Safeguard Your Employment Records. Reviewing your employment records will allow 
your counsel to initially understand your responsibilities and their attendant legal obligations. A bank 
executive’s legal obligations depend on several variables, including his title, responsibilities, and the 
state in which he is employed. The FDIC cuts off access to your employment records once it takes 
over a bank and it may further restrict records kept by a failed bank’s holding company if they are co-
mingled with bank records. 

5. Preserve Bank Records Necessary for Your Defense. Records necessary for your defense include 
board of director and loan committee meeting minutes, lending policies, compensation policies, loan 
files, annual and quarterly reports, correspondence with regulators, documents demonstrating your 
reaction to slowing markets, and documents demonstrating your good faith and prudence. Upon 
taking over a bank, the FDIC may not properly safeguard the bank’s records, may delay or restrict 
your access to them, and, if made available to you, may leave the records in disarray. Consult with 
your counsel before removing copies of any documents from the bank’s premises, as your authority to 
do so may be a legally sensitive question. It may be helpful to maintain duplicate copies of bank 
records at the bank’s holding company, especially if the holding company’s offices are separate from 
the bank’s offices. Do not alter or destroy any hard-copy or electronic material under your control. 
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This may include halting any automatic data destruction, such as email pre-programmed to delete 
after a certain amount of time. 

The FDIC is aggressively pursuing former executives of failed banks and, accordingly, bank executives 
must mobilize to aggressively defend against the FDIC. Prudent steps taken now may pay dividends 
through years of investigation and litigation. 

 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Washington, D.C. 

Kirby D. Behre 
202-551-1719 
kirbybehre@paulhastings.com 

Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com 

 

V. Gerard Comizio 
202-551-1272 
vgerardcomizio@paulhastings.com 

Bradley W. Bloodworth 
202-551-1731 
bradbloodworth@paulhastings.com 

 

Los Angeles 

John Durrant 
213-683-6144 
johndurrant@paulhastings.com 

 

 

 
1  Moreover, outside counsel retained by the FDIC to investigate failed banks would forego lucrative billings if their 

investigations did not result in them representing the FDIC in a follow-on lawsuit.  

2  See Failed Bank List at http://www.fdic.gov/bank/individual/failed/banklist.html, August 1, 2010. 

3 See Joe Adler, First the Failures, Then the Lawsuits, US Banker (July 2010), available at 
http://www.americanbanker.com/usb_issues/120_7/first-the-failures-then-the-lawsuits-1021272-1.html. 

4  See 12 U.S.C. §1818(n); see also 12 C.F.R. §308.146. 

5  See FDIC Statement of Policy Concerning the Responsibilities of Bank Directors and Officers, FDIC Financial Institution 
Letter (FIL—87—92) dated December 3, 1992, available at http://www.fdic.gov/regulations/laws/rules/5000-3300.html. 

6 Lawsuits against bank executives were a significant component of the FDIC’s effort to recover Deposit Insurance Fund 
losses during the Savings and Loan crisis of the 1980s and early 1990s. 
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