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P R O D U C T L I A B I L I T Y

S C I E N T I F I C E V I D E N C E

In American Honda Motor Co. v. Allen, (No. 09-8051), the U.S. Court of Appeals for the

Seventh Circuit ruled that courts must scrutinize scientific evidence at the class certifica-

tion stage, say attorneys John P. Phillips, Peter C. Meier, and Christopher M. Mooney in this

BNA Insight. The April 7 decision, which has far-reaching implications for federal toxic tort

practice, follows a line of emerging authority that expands on the ‘‘rigorous analysis’’ dis-

trict courts must apply to each class certification factor under Federal Rule of Civil Proce-

dure 23.

Although the ruling will undoubtedly require more time-consuming pre-certification pro-

ceedings as courts scrutinize the admissibility of expert testimony at an early stage, the au-

thors say the process will help weed out meritless cases, minimizing any leverage that plain-

tiffs might obtain from unwise class certification orders.

Keeping the Gate: Seventh Circuit Explains Why District Court Judges
Cannot ‘Duck Hard Questions’ Regarding Daubert in Class Certification Motions

BY JOHN P. PHILLIPS, PETER C. MEIER,
AND CHRISTOPHER M. MOONEY

I n the years following the Supreme Court’s decision
in Daubert v. Merrell Dow Pharmaceuticals Inc., 509
U.S. 579 (1993), federal judges have wrestled with

the question of whether their ‘‘gatekeeping’’ role under
Daubert should be applied with full force in resolving
motions for class certification. Relying on pre-Daubert
authority, some federal judges have decided that they
must not evaluate the admissibility of scientific evi-
dence in ruling on motions for class certification, be-
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cause that ‘‘gatekeeping’’ function somehow overlaps
with ‘‘merits’’ issues to be decided later in the case by
the factfinder.

In a decision with far-reaching implications for fed-
eral class action practice, the Seventh Circuit in Ameri-
can Honda Motor Co. v. Allen, No. 09-8051 (7th Cir.
April 7, 2010), has rejected the notion that federal
courts need not be gatekeepers at the class certification
stage. In an opinion joined by Judge Richard Posner,
the Seventh Circuit held that district courts must fully
analyze and rule on the admissibility of expert testi-
mony before certifying a class. The Court rejected the
tendency of some judges to ‘‘duck hard questions’’ that
weigh upon the propriety of certifying a class, even if
those questions overlap with the merits of the case.

In American Honda, the Seventh Circuit has given
clear guidance to courts that their Daubert gatekeeping
role is no less important at the class certification stage
than at any other point in federal court proceedings.
The American Honda decision continues a movement
towards greater scrutiny of expert testimony in class ac-
tions, and, together with recent decisions from other
circuits, strongly suggest that the Daubert gatekeeping
function is critical to make certain that class certifica-
tion decisions are based only on evidence that is admis-
sible under the Federal Rules of Evidence and Daubert.

Background of American Honda
The product liability plaintiffs in American Honda al-

leged that a steering assembly defect caused certain
Honda motorcycles to ‘‘wobble’’ excessively. To sup-
port their theory, the plaintiffs introduced evidence
from a motorcycle engineering expert who advanced a
‘‘wobble decay standard’’ that calculated the rate at
which a motorcycle’s wobble should dissipate before a
rider reacts to oscillations in the steering assembly. The
expert’s report concluded that Honda motorcycles
failed to meet this wobble decay standard and proposed
a fix to the ball bearings in the steering assembly.

In moving for class certification, the plaintiffs relied
exclusively on the expert report to prove predominance
of common issues under Rule 23(b)(3). Honda moved to
strike the report under Daubert, arguing that the
wobble decay standard was unreliable, and, in the alter-
native, that the plaintiffs’ expert failed to adequately
test his theory on actual motorcycles. The district court
expressed ‘‘definite reservations’’ about the reliability
of the wobble decay standard, noting, among other
things, that it was not supported by empirical evidence,
was not generally accepted in the scientific community,
and was not tested on a sufficient number of motor-
cycles. Nonetheless, the court ‘‘decline[d] to exclude
the report in its entirety at this early stage of the pro-
ceedings.’’ Without further explanation, the court de-
nied Honda’s motion to exclude without prejudice, and
granted the plaintiffs’ motion for class certification.

Honda sought leave to appeal the class certification
ruling under Rule 23(f), and the Seventh Circuit granted
review.

Seventh Circuit Says District Courts
Must Perform Full Daubert Analysis
Before Ruling on Class Certification

In accepting review, the Seventh Circuit acknowl-
edged ‘‘the uncertainty surrounding the propriety of

conducting a Daubert analysis at the class certification
stage, and the frequency with which this issue arises[.]’’
Beyond the inconsistent application of Daubert at the
district court level, the Court noted that ‘‘other appel-
late courts have not directly addressed whether chal-
lenges to experts must be resolved prior to certifica-
tion.’’ Despite the existing uncertainty, the Seventh Cir-
cuit’s holding could not be clearer: ‘‘We hold that when
an expert’s report of testimony is critical to class certi-
fication, as it is here, a district court must conclusively
rule on any challenge to the expert’s qualifications or
submissions prior to ruling on a class certification mo-
tion.’’

The Court hinged its analysis on the established prin-
ciple, first articulated in Szabo v. Bridgeport Machs.,
Inc., 249 F.3d 672, 676 (7th Cir. 2001), that a district
court must resolve all contested factual and legal issues
prior to certification. Where one of the ‘‘contested is-
sues’’ is the admissibility of expert testimony, as here,
the district court must resolve a Daubert challenge be-
fore ruling on certification. What’s more, the district
court must undertake a rigorous Daubert inquiry, ex-
amining both the expert’s qualifications and the reli-
ability of his opinion. No longer may district judges
‘‘duck hard questions’’ that weigh upon the propriety of
certifying a class, even if those questions ‘‘overlap the
merits of the case.’’

In reviewing the record below, the Court found that
the district court ‘‘started off on the right foot’’ by rec-
ognizing flaws in the expert’s report. But in failing to
reach a conclusion as to the report’s admissibility, the
district court abused its discretion. The expert’s testi-
mony was integral to plaintiffs’ showing of predomi-
nance under Rule 23(b)(3), and the district court should
not have certified a class without first finding the testi-
mony admissible.

After finding error, the Court completed the district
court’s work of applying a rigorous Daubert analysis. It
noted that the expert’s wobble decay standard was de-
veloped during an earlier lawsuit and was not generally
accepted in the field. Further, the expert’s test of a
single used motorcycle – a cost-saving measure – was
insufficient to support his measurements of wobble de-
cay. Taken together, the Court found that the ‘‘prin-
ciples and methodology underlying his findings . . . are
questionable at best.’’ It concluded the testimony
should have been excluded under Daubert, and vacated
the district court’s order certifying a class.

Impact of American Honda:
Folding Daubert Scrutiny

Into ‘Rigorous’ Rule 23 Examination
American Honda follows a line of emerging authority

clarifying and expanding on the ‘‘rigorous analysis’’
district courts must apply to each class-certification fac-
tor under Rule 23. Gen. Tel. Co. v. Falcon, 457 U.S. 147,
161 (1982). The movement began with the Second Cir-
cuit’s decision in In re Initial Public Offering Securities
Litigation, 471 F.3d 24 (2d Cir. 2006) (‘‘IPO’’), where
the Court held that district judges must resolve all fac-
tual disputes to determine whether each Rule 23 re-
quirement has been met, even if that requirement over-
laps with a merits issue. Id. at 41. In so holding, the
Court interpreted the Supreme Court’s earlier admoni-
tion not to ‘‘conduct a preliminary inquiry into the mer-
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its’’ to apply only to those issues that do not touch upon
Rule 23 requirements. Id. at 33 (citing Eisen v. Carlisle
& Jacquelin, 417 U.S. 156, 177 (1974)). In weighing any
Rule 23 requirement – merits-related or not – a district
judge ‘‘is to assess all of the relevant evidence[,]’’ in-
cluding conflicting evidence, to determine whether that
requirement is satisfied. Id. at 412. While In re IPO did
not involve the use of expert testimony, the Court in
dicta disavowed previous authority suggesting that Rule
23 may be satisfied by any expert testimony that is not
‘‘fatally flawed.’’ Id. at 42.

Following In re IPO, the Third Circuit issued its deci-
sion in In re Hydrogen Peroxide Antitrust Litigation,
552 F.2d 305 (3d Cir. 2009), in which the Court imposed
a stricter standard of proof to evidence offered in sup-
port of class certification. Judge Scirica, who oversaw
the 2003 amendments to Rule 23, relied on those
amendments to hold that Rule 23 findings must be
made by a preponderance of the evidence. Id. at 320. No
longer could district courts accept only a ‘‘threshold
showing’’ of evidence by plaintiffs, nor would ‘‘[a] par-
ty’s assurance to the court that it intends or plans to
meet the requirements’’ suffice. Id. at 318. By eliminat-
ing language from Rule 23 that (1) required courts to
decide certification ‘‘as soon as practicable after com-
mencement of an action’’ and (2) provided that class
certification ‘‘may be conditional,’’ the 2003 amend-
ments signaled that courts should be more exacting
when weighing evidence at the class certification stage.
Id. at 318-20.

Hydrogen Peroxide, an antitrust case, also extended
the duty of rigorous examination to expert testimony.
Judge Scirica held, in no uncertain terms, that
‘‘[w]eighing conflicting expert testimony at the certifi-
cation stage is not only permissible; it may be integral
to the rigorous analysis Rule 23 demands.’’ Id. at 323.
District courts should not ‘‘uncritically accept[]’’ opin-
ion testimony but rather should be ‘‘persuaded’’ after a
thorough investigation that the testimony helps prove a
class certification requirement. Id.

Taken together, IPO, Hydrogen Peroxide, and now
American Honda signal a strong trend in the federal
courts requiring close scrutiny of expert testimony at
the certification stage in federal class actions. This
trend was acknowledged by the Ninth Circuit Court of
Appeals in its April 26, 2010 en banc decision affirming
class certification in Dukes v. Wal-Mart Stores, Inc. The
Ninth Circuit in Dukes relied on Falcon in saying that
‘‘[w]hen considering class certification under Rule 23,
district courts are not only at liberty to, but must, per-
form a rigorous analysis to ensure that the prerequisites
of Rule 23(a) have been satisfied.’’

The Ninth Circuit in Dukes said that ‘‘[w]e also agree
with the Second Circuit’s recent decision in [IPO],
which explained that, to the extent lower courts have
evidenced confusion regarding the Rule 23 standard af-
ter Falcon, this confusion has existed because those
courts have misread a Supreme Court statement made
eight years before the Court handed down Falcon.’’ As
the Ninth Circuit also acknowledged in Dukes, some
district courts also misread a footnote in Blackie v. Bar-
rack, 524 F.2d 891 (9th Cir. 1975), to require the district
courts to ‘‘take the substantive allegations of the com-
plaint as true’’ in ruling on a class certification motion.
After decades of confusion in the district courts in the
Ninth Circuit regarding the meaning of this footnote,
the court in Dukes finally made clear that ‘‘Blackie does

not, and could not, require the district court to unques-
tioningly accept a plaintiff’s arguments as to the neces-
sary Rule 23 determinations.’’

Nevertheless, the Ninth Circuit stopped short of pro-
viding clarity regarding the role of Daubert at the class
certification stage, saying it was ‘‘not convinced that
Daubert has exactly the same application at the class
certification stage as it does to expert testimony rel-
evant at trial,’’ without providing any explanation, let
alone legal analysis, for why it was ‘‘not convinced.’’
The lack of any explanation from the Dukes majority
why, after the 2003 amendments to Rule 23, a full
Daubert analysis of expert testimony potentially may
not be necessary at the class certification stage, is no-
table.

In light of the strong trend in the law confirmed by
American Honda, and the silence of the Ninth Circuit in
Dukes regarding whether and how Rule 23 would sup-
port a contrary rule, there appears to be no basis for re-
jecting the holding of American Honda and returning to
the days when courts misread pre-Falcon and pre-
Daubert authority and failed to exercise their gatekeep-
ing responsibility at the class certification stage. There-
fore, the holding of American Honda is likely to be
adopted by district courts across the country in years to
come, assuming parties continue to argue that courts
should not apply Daubert scrutiny during class certifi-
cation, which seems increasingly doubtful. Since many
states rely on class action decisions from the federal
courts, this trend should also impact how these signifi-
cant cases are adjudicated in state courts around the
country.

The closer scrutiny of expert testimony required by
American Honda may require time-consuming pre-
certification proceedings. Parties will continue to seek
(and be permitted) greater discovery and invest more
into experts to ensure needed testimony can survive a
rigorous Daubert analysis. Courts may hold more evi-
dentiary hearings at the class certification stage.

While such proceedings may require parties to com-
mit additional resources to class certification at the out-
set of the case, the benefits of a full Daubert inquiry into
expert testimony at the certification stage are immea-
surable. Meritless cases will be weeded out early in pro-
ceedings, so that plaintiffs will not be able to improp-
erly benefit from the extensive ‘‘leverage’’ that unwise
class certification orders create. Observers of the fed-
eral courts have devoted much analysis and commen-
tary in recent years to the ways in which class certifica-
tion decisions tend to skew outcomes, forcing defen-
dants to settle cases that they would win at trial,
because they cannot risk the catastrophic loss of an
anomalous outcome. Going forward, the findings made
by district court judges on a full record will be harder to
overturn on appeal. And defendants might be less in-
clined to move for decertification if the Court already
has vetted all relevant experts.

Together, IPO, Hydrogen Peroxide and American
Honda confirm that district courts should not take
plaintiffs’ word for it that expert testimony will show
that class-wide treatment is appropriate. Rather, courts
must resolve the hard questions – including whether
proffered expert testimony is reliable under Daubert –
before rendering a certification decision.
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Will Courts Have to Resolve
a ‘Battle of Experts’

Before Class Certification?
One issue left unresolved by American Honda is

whether district courts must entertain a battle of the ex-
perts at the certification stage, or whether they may
limit the Daubert inquiry to only expert opinion offered
by plaintiffs in support of Rule 23 requirements. Put dif-
ferently, if plaintiffs present sufficient expert testimony
to meet the Rule 23 requirements – all of which passes
muster under Daubert – does that mark the end of the
district court’s inquiry? Or, are district courts also
tasked with considering expert opinion offered by de-
fendants, and to resolve any disagreement between the
parties’ experts?

Courts have taken differing views on this subject. The
Third Circuit in Hydrogen Peroxide, for example, came
out firmly in favor of requiring district courts to resolve
a battle of the experts. By contrast, the Ninth Circuit en
banc in Dukes v. Wal-Mart, Inc. found no error in the
district court’s refusal to weigh the persuasive value of
defendants’ expert testimony against the plaintiffs’ ex-
pert testimony. While American Honda did not directly
address this question, the opinion can be read as implic-

itly adopting Judge Scirica’s position from Hydrogen
Peroxide. See American Honda, slip op. at 4 (‘‘Tough
questions must be faced and squarely decided, if neces-
sary by holding evidentiary hearings and choosing be-
tween competing perspectives.’’) (citation omitted).
Given the recent momentum for bolstering the Rule 23
inquiry – and the desire for courts to get the certifica-
tion decision right on the first try – we are likely headed
toward a full-scale battle of the experts at the class cer-
tification stage.

John P. Phillips and Peter C. Meier are partners in
the litigation department at Paul, Hastings, Janof-
sky & Walker LLP in San Francisco. Mooney is an
associate in the litigation department, which
handles complex class actions in state and federal
courts throughout the United States. The authors
can be reached at johnphillips@paulhastings.com,
petermeier@paulhastings.com, and
christophermooney@paulhastings.com.
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