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J U R I S D I C T I O N A N D P R O C E D U R E

Delaware’s Court of Chancery Upholds Forum Selection Bylaw Adopted on Day of
Merger Announcement and Calling for Exclusive Forum Outside Delaware

BY DOUGLAS FLAUM, SHAHZEB LARI, KEVIN C.
LOGUE AND PETER M. STONE

O n Sept. 8, 2014, in City of Providence v. First Citi-
zens Bancshares, Inc., 2014 BL 250170 (Del. Ch.,
Sept. 8, 2014), Chancellor Andre G. Bouchard of

the Court of Chancery of the State of Delaware dis-
missed a derivative action that, among other things,
challenged adoption by a board of directors of a forum
selection bylaw provision (‘‘Forum Selection Bylaw’’).
The Court rejected a claim as to the facial validity of the
Forum Selection Bylaw, even though the bylaw man-
dated that litigation be filed not in Delaware (the com-
pany’s state of incorporation), but in North Carolina
(where the corporation was headquartered), and even
though the provision was adopted on the day of an-
nouncement of a merger being challenged in the litiga-
tion. As discussed below, this decision, if respected by
other states, may provide a significant opportunity for
boards of directors to avoid multi-jurisdictional merger
litigation and instead confine litigation challenging
mergers to a single chosen forum.

Background. Last year, in Boilermakers Local 154 Re-
tirement Fund v. Chevron Corporation (‘‘Chevron’’), 73
A.3d 934 (Del. Ch. 2013), then-Chancellor Leo E. Strine
concluded that board-adopted forum selection bylaws
were statutorily and contractually valid under Delaware
law. The bylaw provisions at issue in Chevron called for
courts in Delaware to be the exclusive forum for stock-

holder litigation related to the internal affairs claims at
issue there. In First Citizens Bancshares, on the other
hand, Chancellor Bouchard confronted a bylaw provi-
sion adopted by a board of a North Carolina-based cor-
poration on the day of a merger announcement, provid-
ing that ‘‘to the fullest extent permitted by law’’, and ab-
sent consent by the corporation to the selection of an
alternative forum, North Carolina courts would be the
‘‘sole and exclusive’’ forums for:

(1) any derivative action or proceeding brought on behalf of
the corporation, (2) any action asserting a claim of breach
of a fiduciary duty owed by any director, officer or other
employee of the corporation to the corporation or the cor-
poration’s shareholders, (3) any action asserting a claim
arising pursuant to any provision of the General Corpora-
tion Law of the State of Delaware [the ‘‘DGCL’’], and (4)
any action asserting a claim governed by the internal affairs
doctrine.

Discussion. Chancellor Bouchard noted that the First
Citizens Bancshares bylaw provision raised an issue of
first impression: ‘‘whether the board of a Delaware cor-
poration may adopt a bylaw that designates an exclu-
sive forum other than Delaware for intra-corporate dis-
putes.’’ He found that the ‘‘same analysis of Delaware
law outlined in Chevron validates the Forum Selection
Bylaw here,’’ noting that ‘‘nothing in the text or reason-
ing of Chevron can be said to prohibit directors of a
Delaware corporation from designating an exclusive fo-
rum other than Delaware in its bylaws.’’ In reaching
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that conclusion, the Court described North Carolina as
‘‘the second most obviously reasonable forum’’ given
that the corporation ‘‘is headquartered and has most of
its operations there’’.

The Court rejected as ‘‘wholly conclusory’’ allega-
tions that the directors had chosen North Carolina (as
opposed to Delaware) as the forum because they might
receive more favorable treatment there, noting that
plaintiffs’ pleadings had provided no basis to infer, even
under Delaware’s arguably liberal ‘‘reasonable conceiv-
ability’’ pleading standard, that the Forum Selection By-
law was the product of a breach of fiduciary duty. In
reaching that conclusion, the Court emphasized that the
board’s approval of the Forum Selection Bylaw does not
insulate the approval of the proposed merger from judi-
cial review, but simply requires that such review take
place in a North Carolina court.

Plaintiffs also argued that the Forum Selection Bylaw
provision, as drafted, improperly would deprive the
Court of Chancery of ‘‘exclusive jurisdiction’’ granted
under various provisions of the DGCL, such as Section
203(e), which governs interested-party transactions.
While expressing some skepticism as to that argument,
Chancellor Bouchard declined to decide it, noting that
the argument was ‘‘purely hypothetical’’ in this context
because the case involved common law fiduciary duty
challenges, not claims asserted under such ‘‘exclusive
jurisdiction’’ statutes, and the Forum Selection Bylaw
provision, by its terms, is only enforceable ‘‘to the full-
est extent permitted by law.’’

Rejecting a challenge to the timing of the adoption of
the Forum Selection Bylaw, the Court stressed again
that the board’s conduct in approving the proposed
merger ‘‘will not be absolved from judicial review; that
review simply must occur in a North Carolina court.’’
As Chancellor Bouchard explained: ‘‘That the Board ad-
opted it on an allegedly ‘cloudy’ day when it entered
into the merger agreement . . . rather than on a ‘clear’
day is immaterial given the lack of any well-pled allega-
tions . . . demonstrating any impropriety in this timing.’’

Conclusion. The First Citizens Bancshares decision
provides further guidance for boards considering forum
selection bylaws, and emphasizes that the chosen fo-
rum need not always be in Delaware. The decision
leaves open the question whether such a provision
could be enforced to preclude litigation in the Court of
Chancery over a claim asserted under an ‘‘exclusive ju-
risdiction’’ provision of the DGCL. It also remains to be
seen whether the result might differ if the corporation
had less direct contacts with the chosen forum. While

the facts and circumstances of other cases should be
considered, this decision should prove helpful in rebut-
ting an argument that the fact that a forum selection by-
law was adopted simultaneously with approval of a
merger renders the provision invalid.

Equally important, if Chancellor Bouchard’s analysis
is accepted by courts outside Delaware, First Citizens
Bancshares could effectively put an end to – or, at least,
strictly limit – multi-jurisdictional litigation challenging
a single merger. Multi-jurisdictional merger litigation
has become increasingly more common, especially with
large public company mergers. Such litigation poses a
number of significant risks and costs on defendants. As-
suming First Citizens Bancshares is respected in other
states, corporations involved in a merger can adopt a
bylaw requiring that litigation challenging that merger
be brought in a single jurisdiction. Given the inefficien-
cies and threats associated with duplicative multi-
jurisdictional litigation and the possibility of eliminat-
ing the attendant costs and risks, the adoption of an ex-
clusive jurisdiction provision similar to that approved
by First Citizens Bancshares should be given serious
consideration by boards considering a merger transac-
tion.
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