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The program’s goal is to jump-start 
the remediation and redevelopment of 
brownfield sites in the city through a 
combination of:

• expedited approvals, using standardized 
forms and remedies;

• grants and loans for various aspects of 
the investigatory and cleanup process; 

• a notice of completion and liability 
release from the city at the conclusion of 
the cleanup process; and 

• “one-stop shop” coordination of 
remedial activities through the newly 
created Mayor’s Office of Environmental 
Remediation (OER).

This article evaluates the scope of the 
brownfield problem in New York City; 
discusses the reasons for the development 
of a municipal program to supplement New 
York state’s Brownfield Cleanup Program 
(state BCP); and outlines the most significant 
components of the program.

Scope of the Problem

It is estimated that New York City’s 
numerous  brownf ie ld  s i tes  cover 
approximately 7,600 acres,1 an area roughly 
half the size of Manhattan. 

However, the pace of cleanup of city 
brownfields under the state BCP has slowed. 
In the seven years since enactment of the 
state BCP legislation in 2003, there have been 
only 99 approved state BCP applications 
for New York City,2 of which only 22 have 

successfully navigated the investigative and 
remedial process and obtained a certificate 
of completion (COC).3 

In addition, uncertainty related to site 
eligibility has tempered enthusiasm for the 
state BCP.4 

Two eligibility limitations have been of 
particular concern for New York City sites. 
The first relates to whether a site would 
have been redeveloped irrespective of the 
tax credits available under the state BCP. 

Until recently, the vibrant real estate 
market in New York City made such a test 
difficult to meet, since many city sites 
would arguably have been cleaned up even 
without the incentive provided by the state 
BCP’s tax credits. However, irrespective of 
the ability to accomplish cleanup, these 
property transactions still may require 
liability protection, which is unavailable if 
enrollment is denied.

A second restriction that has impacted 
the eligibility of New York City sites is that 
related to historic fill.5 Because an estimated 
20 percent of the city’s land area is affected 
by historic fill,6 such properties comprise a 
significant portion of the city’s contaminated 
sites. 

However, under the eligibility guidance 
of the New York State Department of 
Environmental Conservation (NYSDEC), 
these sites are not eligible to participate 
in the state BCP even if the level of 
contamination present as a result of such 
fill exceeds the state’s cleanup criteria.

City Program Overview

The most important features of the 
NYCBCP are: 

(A) simplified eligibility requirements, 
which lead to faster eligibility determinations 

and less uncertainty among applicants; 
(B) structured implementation of cleanup, 

including document templates; 
(C) grants and loans to qualifie d 

applicants; 
(D) a notice of completion and liability 

release upon the successful completion of 
cleanup; 

(E) a New York City Green Property 
Certificate to enhance the perceived value 
of a successful remediation under the 
NYCBCP; and 

(F) “one-stop shop” coordination by the 
OER.

Eligibility Requirements

To be eligible for the NYCBCP, a site 
must be a qualified local brownfield site.7 
The first type of qualified local brownfield 
site is one with “light to moderate levels of 
contamination,” a term that includes a wide 
spectrum of sites. 

At one end of the spectrum are sites with 
minimal contamination whose owners or 
developers would nonetheless like the 
benefit of a liability release (for example, 
to assuage a lender’s concerns). At the 
other end are sites with hazardous waste 
in amounts that fall short of what qualifies 
under New York law as a suspected “inactive 
hazardous waste site.”8 

No site will be rejected by the program 
because of insufficient contamination, but 
OER will reject sites that are too highly 
contaminated and refer them to the state 
BCP.
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The second category of qualified local 
brownfield sites are so-called “coordinated 
brownfield sites,” whose eligibility for 
the NYCBCP was agreed to by NYSDEC 
in a memorandum of agreement (MOA) 
executed with OER this summer. A 
coordinated brownfield site is one as to 
which investigation or remediation is legally 
required to be supervised or approved by 
a state or federal agency.9 

The only category of coordinated 
brownfield site identified to date involves 
sites with petroleum contamination, a 
common form of pollution found across the 
five boroughs. The state’s Navigation Law10 
precludes the city from making petroleum 
sites eligible for NYCBCP. However, through 
the MOA’s concept of coordinated brownfield 
sites, NYSDEC has agreed to allow OER to 
provide technical assistance in oversight 
of simple petroleum spills under NYSDEC 
authority. 

Besides sites with historic fill and 
petroleum, other sites eligible for the 
NYCBCP include properties rejected from the 
state BCP due to insufficient contamination, 
e-designation11 and hazardous materials 
restrictive declaration sites that are not 
otherwise suspected significant threat sites, 
and sites that have the need for liability 
protection because of concerns by lenders, 
purchasers, insurance carriers or other third 
parties.12

The program makes ineligible sites that 
are enrolled in the state BCP, as well as sites 
that are listed in the NYSDEC Registry of 
Inactive Hazardous Waste Disposal Sites and 
the National Priorities List; sites permitted 
under ECL §27-0901 for hazardous waste 
treatment, storage, or disposal; sites that 
are subject to a cleanup order under the 
Navigation Law or the Environmental 
Conservation Law; sites otherwise subject 
to an ongoing state or federal enforcement 
action regarding solid/hazardous waste or 
petroleum (unless deemed eligible as part 
of a coordinated brownfield site); and sites 
not located in New York City.

Streamlined Implementation

In general, the program follows many of 
the protocols and procedures established 
under the state BCP with respect to use-based 
remedies, cleanup tracks and execution of 
an agreement to govern cleanup. However, it 
includes a number of innovations designed 
to attract owners and developers to enroll, 
including

• early commitment of OER resources to 
evaluate a site’s investigatory and remedial 
work plan, prior to execution of a formal 
agreement to enroll in the program;

• a streamlined application and public 
comment process in which the application 
is submitted with a completed remedial 
investigation report and a draft remedial 
action work plan. Typically, only one public 
comment period, which occurs during OER 
review of a remedial action work plan, is 
required.

• use of templates that reflect standard 
terms and conditions and procedures expected 
of all sites and applicants. These templates 
reflect accumulated experience with sites 
in New York City under the state BCP. 
These templates are largely pre-designed, 
a fact that may, from time to time, result 
in a period of adjustment by participants 
new to the program. However, they save 
a great deal of transaction costs and time 
in moving sites through the program by 
standardizing remedial elements required 
of most cleanups. 

• A commitment by OER to use best efforts 
to review submissions within 30 days. By 
working with parties before enrollment and 
limiting review timeframes, most remedial 
action work plans will be approved within 
about three months of enrollment, at which 
point control over the project schedule 
reverts to the enrolled party. 

• flexibility to allow participants to suspend 
work in response to changed circumstances 
while remaining in the program, so long as 
the site does not pose an environmental or 
public health threat to the community.

Grants and Loans

In May 2010, the city launched a brownfield 
incentive grant (BIG) program with the 
adoption of rules13 that establish criteria 
for distribution of $9 million in city funds 
to advance brownfield projects. 

The BIG program reimburses costs to 
owners and developers of brownfield sites, 
as well as to recipients and applicants for 
brownfield opportunity area (BOA)14 grants. 
Total grant awards vary, but can generally 
range from a limit of $60,000 for most 
projects, to $100,000 for preferred community 
development projects. Preferred community 
developments consist of affordable housing, 
community facilities, and projects that are 
consistent with BOA area plans.

The BIG program reimburses owners 
and developers for more than 100 eligible 
services and activities necessary to 
advance projects, from the earliest phase 
of development through site cleanup.15 

For example, it can pay for title insurance, 
zoning analyses and project feasibility 
studies for projects in the earliest phase 
of development. For sites that require 
investigation, eligible costs include the 
installation of soil borings, monitoring 
wells and soil vapor probes, the collection 

of environmental samples and the cost 
of analyzing them in a state-certified 
laboratory. 

During the cleanup phase, the BIG 
program can pay for the preparation of a 
remedial action work plan, soil removal, the 
cost of clean backfill, the construction of 
caps and other engineering controls, and 
laboratory analysis. In addition, the costs 
of environmental insurance coverage for 
projects in the city cleanup program are 
eligible for reimbursement. The program 
pays a fixed amount for each eligible 
service or activity performed by a qualified 
vendor. 

The largest grants are for projects enrolled 
in the program that have approved remedial 
plans. 

• BIG will pay up to $60,000 or up to 
$100,000 for remedial elements in a site’s 
approved cleanup plan or for purchase of 
environmental insurance. 

• Two bonus cleanup grants are available: 
$25,000 for a Track 1 cleanup16 and $10,000 
for cleanup of strategic property designated 
by a BOA grantee. 

• BIG can reimburse current BOA grantees 
for the local match required by the state up 
to $25,000 or 10 percent of their state grant 
award, whichever is less. 

• A community group seeking to apply for 
a BOA grant can receive $10,000 for a grant 
writer to develop its application. 

• BIG reimburses up to $5,000 for the 
cleanup of hazardous materials e-designation 
or restrictive declaration sites.17

Attorneys can become BIG-qualified 
vendors, and lower the cost of their work 
to clients who are developers, by having a 
portion of their legal fees reimbursed through 
a BIG grant. To become a qualified vendor, 
an attorney must be licensed to practice 
law in New York state and hold professional 
liability insurance valued at a minimum of 
$1 million.18 The attorney’s name appears 
on a list of BIG-qualified vendors maintained 
by the BIG grant administrator. 

Liability Release and MOA

Finally, the program includes a liability 
release and a notice of completion upon 
successful completion of the remedial 
action. 

The notice of completion states that 
the enrollee has no further environmental 
liability to the city with respect to a site 
that has completed the program, subject 
to certain standard reopeners. There is no 
comparable release from the state.

However, the program’s liability release 
has been enhanced by the city’s entry into 
an MOA with NYSDEC providing, in general, a 
site that is in or has successfully completed 
the program “…is of no further interest [to 
NYSDEC,] and [NYSDEC] does not plan or 
anticipate taking administrative or judicial 
enforcement action seeking to require a 
removal or remedial action under CERCLA…
or the ECL…”19 However, NYSDEC does 
not issue releases under the NYCBCP, and 
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nothing limits NYSDEC’s authority to take 
action where it deems appropriate.20

The MOA spells out certain procedures 
with respect to the NYCBCP application 
process. For sites seeking entry to the 
program with contaminated groundwater 
migrating from the site, the MOA requires 
OER to inform NYSDEC of the migrating 
contamination, and NYSDEC will decide if 
the site can enroll in the program.21 The 
MOA provides that NYSDEC will allow 
into the program sites with migration 
of low levels of offsite contamination 
where sensitive community uses are not 
affected. 

The MOA also requires that OER share 
information with NYSDEC on sites seeking 
entry into the program with groundwater 
contamination or soil vapor entering the 
property. If the offsite source is in a NYSDEC 
program, OER will coordinate with NYSDEC to 
ensure that a city-mandated remedy will not 
interfere significantly with a NYSDEC remedy 
on the adjacent site.22 

As noted above, the MOA also authorizes 
the city to admit sites with petroleum spills 
into the program.23 The MOA does not 
delegate the spill program to OER, and 
NYSDEC retains full authority, including 
making final closure determinations, over 
petroleum spills at enrolled sites.24 However 
subject to NYSDEC approval, OER may 
provide technical assistance to NYSDEC in 
the oversight of simple petroleum spills. 
NYSDEC will determine which petroleum 
sites the city can manage. 

The MOA is effective for two years, at which 
point OER can request an extension, which 
NYSDEC will not unreasonably refuse.

Green Property Certification

OER has established the New York City 
green property certification program, which 
is intended to bestow tangible value to real 
property that has been remediated under 
the program. 

OER will issue a green property certificate 
to all parties who receive a notice of 
completion. The certificate, similar to the 
LEED certification for green buildings, is 
an affirmation of the city’s support for the 
protective value that a successful remedy 
affords.

The Mayor’s OER

The streamlined handling of brownfield 
sites in the program will be coordinated by the 
new office of environmental remediation. 

OER was administratively established in 
May 2008, with Mayor Bloomberg’s hiring 
of Daniel C. Walsh, the former brownfield 
and state Superfund manager for NYSDEC’s 
Region 2 (New York City) office. OER was 
thereafter formally authorized by the City 
Council as of May 11, 2009.

In April 2009, OER assumed management of 
compliance with the e-designation program 
and hazardous waste restrictive declarations 
from the city’s Department of Environmental 
Protection.25 An “E” on the city zoning map 

indicates the presence of environmental 
requirements on a particular tax lot pertaining 
to hazardous materials contamination, noise 
attenuation or air quality impacts. 

A hazardous waste restrictive declaration 
requires a property owner to investigate and, 
if necessary, to remediate potential hazardous 
materials identified in the environmental 
review of city land use decisions. Property 
owners must test and remediate their sites 
to OER’s satisfaction before they can obtain 
city building permits. 

Through OER, site owners can learn of the 
specific e-designation requirements for any 
tax lot, as well as view process flow charts 
and templates with specific guidance on 
submittals for each type of e-designation.26 

OER also functions as a comprehensive 
local brownfield office. The office works to 
promote community participation in the 
redevelopment of brownfields, working 
closely with local development-oriented 
corporations and other non-profit developers, 
including community-based organizations 
in the state BOA program to promote the 
revitalization of city neighborhoods with 
concentrations of brownfields. 

As a center of remedial knowledge, OER 
also participates in the development of the 
city’s environmental remediation policy. 

In October, OER launched a searchable 
geographic information systems (GIS) 
database of 3,100 vacant properties with their 
historic uses, gleaned from a complete set 
of fire insurance maps, to identify potential 
brownfield sites to community planners, 
developers and the public. 

Searchers can also use the database, 
known as SPEED,27 to search city, state and 
federal government environmental databases 
and find petroleum spills, e-designation, and 
federal and state Superfund sites, as well as 
site ownership information for any parcel 
in the city. 

Conclusion

The city’s new brownfield cleanup program 
should be a boon to those who own or wish 
to redevelop New York City sites having light 
to moderate levels of contamination. 

It provides a streamlined, predictable 
and cost-effective way for addressing the 
investigation and cleanup of those sites, with 
an agency acknowledgement of successful 
cleanup and a limited form of liability release 
at the end of the process. Grants and loans 
are available for qualifying sites to support 
participants’ investigation, remediation 
and redevelopment efforts. And the entire 
process is coordinated through OER as the 
primary interface with all relevant city and 
state agencies.

The NYCBCP is still in its infancy, but 
already a number of sites are preparing 
applications for participation. That bodes 
well for the future of a program that has the 
potential for making a major contribution 
to the cleanup and redevelopment of New 
York City’s numerous remaining brownfield 
sites. 

•••••••••••••••••••••••••••••

1. See City of New York, Mayor Michael R. Bloomberg, 
PlaNYC, Progress Report 2009 13-15 (2009), available at 
http://www.nyc.gov/html/planyc2030/downloads/pdf/
planyc_progress_report_2009.pdf.

2. See NYSDEC Brownfield Cleanup Program Web site, 
available at http://www.dec.ny.gov/about/53247.html.

3. Moreover, as of March 31, 2010, the average time 
from application to completion of cleanup under the 
state BCP was 2.8 years, see id., a timeframe that makes 
participation in the state BCP impractical for many 
developers.

4. In part because of issues involving tax credits, 
eligibility for the state BCP has been restricted through 
a series of guidance documents. See, e.g., David J. 
Freeman and Jesse Hiney, “State Brownfield Cleanup 
Program at a Crossroads,” NYLJ, July 14, 2008; David J. 
Freeman and Lawrence P. Schnapf, “Brownfield Cleanup 
Program’s Final Site Eligibility Criteria,” NYLJ, April 20, 
2005.

5. Historic fill is typically defined as lightly 
contaminated, non-indigenous material, deposited or 
disposed of to raise the topographic elevation of a site. 
Contamination associated with historic fill was typically 
present prior to deposition and not connected with 
the subsequent operations at a given site. Historic fill 
often consists of construction debris, dredge spoils, 
incinerator residue, demolition debris, coal ash, fly ash 
and non-hazardous waste. Generally, historic fill does 
not include chemical production waste or waste from 
processing of metal or mineral ores, residues, slag or 
tailings.

6. See May 5, 2008 presentation by NYSDEC titled, 
“Managing Excavated Historic Fill Material,” available at 
http://www.nyfederation.org/pdf2008/7Brezner.pdf.

7. See Rules of the City of N.Y. 43-1403(a)).
8. See NYC Ad. Code §24-902 (defining light to 

moderate contamination); Rules of the City of NY 43-
1402 (tt) (defining a Qualified Local Brownfield Site).

9. See Rules of the City of N.Y. 43-1402(k) (defining a 
Coordinated Brownfield Site).

10. See N.Y. Nav. Law §181.
11. See text infra under “The Mayor’s OER” for an 

explanation of the city’s e-designation program.
12. See Rules of the City of N.Y. 43-1402 (tt) (defining 

a Qualified Local Brownfield Site).
13. See Rules of the City of N.Y. Chapter 14 of Title 43, 

Subchapter 2. 
14. The BOA program, administered by the New York 

State Department of State, provides municipalities and 
community-based organizations with assistance to 
complete area-wide planning approaches to brownfield 
redevelopment. 

15. See NYC BCP BIG Fact Sheet, available at http://
www.nyc.gov/html/oer/downloads/pdf/BIG/NYCBIG_
Factsheet.pdf. A list of eligible activities and services 
and reimbursable amounts can be found in the BIG 
Report, available at http://www.nyc.gov/html/oer/
downloads/pdf/BIG_Report.pdf.

16. A Track 1 cleanup is a cleanup to pristine 
conditions that does not rely on any use restrictions or 
engineering or institutional controls. See 6 NYCRR 375-
3.8(e)(1).

17. See Rules of the City of N.Y. Chapter 14 of Title 43, 
Subchapter 2. 

18. See BIG Report, available at http://www.nyc.gov/
html/oer/downloads/pdf/BIG_Report.pdf.

19. Aug. 5, 2010 Memorandum of Agreement between 
the New York State Department of Environmental 
Conservation and the New York City Office of 
Environmental Remediation (MOA), §IV.

20. Id.
21. Addendum to MOA, §III(c).
22. Addendum to MOA, §III(b).
23. MOA, §V.
24. Id.
25. See NYC Charter, Section 15(e)(15-16).
26. See OER E-Designation Web site, available at http://

nyc.gov/html/oer/html/e_designation/e_designation.
shtml.

27. See www.nyc.gov/SPEED.

Reprinted with permission from the November 22, 
2010 edition of the NEW YORK LAW JOURNAL © 
2010. ALM Media Properties, LLC. All rights reserved. 
Further duplication without permission is prohibited. For 
information, contact 877-257-3382 or reprints@alm.com. 
# 070-11-10-36

 monday, november 22, 2010


