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U.S. litigants seeking documents and witnesses located abroad face a number of ob-

stacles, say Paul Hastings attorneys Christopher McGrath and Neil Schumacher. They note

that under the Hague Convention, U.S. discovery rules can clash with foreign laws such as

blocking statutes, bank secrecy laws and data privacy laws. Looking at recent developments

in the law abroad, however, they suggest that U.S. courts develop greater respect for for-

eign data privacy regimes.

Beyond Blocking Statutes:
Revisiting Foreign Discovery Under the Hague Convention

BY CHRISTOPHER MCGRATH AND NEIL SCHUMACHER

U .S. litigants seeking documents and witnesses lo-
cated abroad face a number of obstacles, includ-
ing the possibility of jurisdictional challenges, re-

sistance to the U.S. discovery regime, and the signifi-
cant expense and potential delay associated with
obtaining such discovery.

Complicating the effort are potential objections avail-
able for foreign-resident evidence based on local laws.
For example, ‘‘blocking statutes’’ common in Europe
typically restrict disclosure of commercial information
about domestic companies without prior consent of a
local judicial authority.

Similarly, bank secrecy laws in countries as diverse
as Switzerland, Luxembourg, Singapore, Indonesia,
and China may impede access to financial information
even for nonresident accountholders.

More recently, data privacy laws, which have begun
to proliferate outside of their historical European do-
main, restrict the storage, processing, and transfer of
myriad forms of personally identifiable information,
generally in a manner fundamentally incompatible with
the requirements of U.S. discovery.

First proposed in 1970, the Hague Convention on the
Taking of Evidence Abroad in Civil or Commercial Mat-
ters (the ‘‘Hague Convention’’ or ‘‘Convention’’) was in-
tended to ‘‘facilitate the transmission and execution’’ of
letters to obtain discoverable information and ‘‘improve
mutual judicial co-operation’’ to that end.1

Over 50 countries, including the U.S., have signed the
Convention.

Generally, the Convention requires litigants to sub-
mit official letters of request describing the U.S. discov-
ery regime and the documents, interrogatories, and tes-
timony sought to the designated foreign authority,
which then authorizes and oversees the process with
certain accommodations for local discovery require-
ments. Yet the Convention purported neither to over-
turn existing national rules – such as a U.S. litigant’s

1 Hague Convention, Section 1 (Mar. 18, 1970).
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broad right to discovery – nor to establish an interna-
tional framework for addressing inevitable conflicts
with foreign laws.

Based on an aging Supreme Court decision—Societe
Nationelle Industrielle Aerospatiale v. U.S. District
Court2—U.S. courts have attempted to fill the void with
an imperfect balancing test that has drawn occasional
criticism for failure to respect foreign laws and inter-
ests. However, recent developments both in the U.S.
and abroad provide timely support for revisiting these
decisions.

We review these developments and what they may
mean for litigants seeking to comply with both U.S. and
foreign laws.

Renewed Interest in French Blocking Statute. The
French blocking statute (formally known as Law No.
80-538 of July 16, 1980) imposes criminal sanctions on
parties who communicate ‘‘economic, commercial, in-
dustrial, financial, or technical documents or informa-
tion to foreign individuals or legal persons’’ unless au-
thorized by a competent authority such as through the
Hague Convention.

Following the Supreme Court’s Aerospatiale deci-
sion, courts have applied a comity test for this and other
blocking statutes, balancing the ‘‘claims and interests of
the parties and the governments whose statutes and
policies they invoke.’’ The analysis also takes account
of the importance of the discovery sought, the availabil-
ity of the information through alternative means, and
the extent of hardship upon the litigant seeking to com-
ply with foreign law, among other factors.3

Courts ruling against French litigants often consid-
ered the blocking statute a rule more honored in the
breach, a policy no more important than U.S. discovery
rules – and arguably less important given the dearth of
actual enforcement.4

In an oft-cited 2007 appeal known as Christopher X,
however, the French Supreme Court upheld a criminal
conviction and substantial fine of an attorney who
sought the restricted information for use in a U.S. legal
proceeding.5 While the circumstances may have been
unusual – the attorney reportedly interviewed witnesses
without full disclosure of the purpose of the interview
(to develop evidence for potential use in litigation) – the
prosecution illustrated the continuing vitality of the
blocking statute in the eyes of the French authorities.

Nevertheless, U.S. courts have been slow to consider
the implications of this continuing enforcement of the
blocking statute under Aerospatiale. For example, in In
re Air Cargo Shipping Services Antitrust Litigation, the
court concluded that despite the outcome of Christo-
pher X, the blocking statute did not pose a realistic
threat of prosecution against a French company acting
in compliance with routine U.S. litigation requests.6

Even a letter from the French Ministry of Foreign Af-
fairs was not enough recently to convince a U.S. district
court to assign greater weight to the potential sanc-
tions.7

But French litigants seeking judicial authorization of
U.S. discovery may draw from a line of parallel author-
ity, which emphasizes the party’s intention to proceed
cooperatively. Under these precedents, a party raising
the Hague Convention as a good faith means of comply-
ing with the blocking statute and U.S. discovery obliga-
tions – rather than a procedural hurdle to frustrate dis-
covery – arguably raises no conflict of laws for the court
to resolve.8

Foreign and domestic litigants may also keep a
watchful eye on the French parliament, which in 2012
considered (but ultimately rejected) amendments to the
blocking statute to focus on truly harmful disclosures of
nonpublic information while increasing potential penal-
ties. Though unsuccessful, these deliberations suggest
the blocking statute is far from an outdated enforce-
ment mechanism or pro forma effort to obstruct U.S.
discovery.

Based on these developments, French litigants may
continue to insist on pursuing discovery consensually
through the Hague Convention rather than suffer expo-
sure if the French authorities’ solicitude should come to
an unanticipated halt. It remains to be seen whether the
renewed interest will cause U.S. courts to give greater
weight to the statute’s underlying policy.

Challenges to Bank Secrecy Laws. Bank secrecy laws
can be considered a blocking statute applying to a spe-
cific form of potentially discoverable information (ac-
countholder identities).

Unlike blocking statutes, however, bank secrecy laws
had been accorded greater weight in U.S. litigation de-
spite the lack of an analogous policy recognized in U.S.
law. Perhaps due to their application equally to foreign
and domestic litigation, bank secrecy laws were per-
ceived to protect a fundamental interest in an individu-
al’s financial and personal privacy, and arguably were
more regularly enforced.

In deference to these laws and the sovereignty of the
civil-law system in which discovery proceeds under the
supervision of a magistrate, some courts have upheld
the mandatory resort to Hague Convention procedures
even in cases where U.S. interests would appear to be
paramount (e.g., an asset receivership in the aftermath
of the Allen Stanford fraud).9 But policy changes
prompted by a significant U.S. financial regulation, the

2 See 482 U.S. 522 (1987).
3 See, e.g., United States v. Vetco, Inc., 691 F.2d 1281, 1287

(9th Cir. 1981).
4 See, e.g., Bodner v. Banque Paribas, 202 F.R.D. 370, 375

(E.D.N.Y. 2000).
5 In re Advocat Christopher X, No. 07.83.288, Cour de Cas-

sation, Chambre Criminelle (Dec. 12, 2007).
6 See In re Air Cargo Shipping Servs. Antitrust Litig., 278

F.R.D. 51, 54 (E.D.N.Y. 2010). Accord In re Global Power
Equip. Group, Inc., 418 B.R. 833, 849-50 (D. Del. 2009); Strauss
v. Credit Lyonnais, 249 F.R.D. 429, 454-56 (E.D.N.Y. 2008).

7 See In re Cathode Ray Tube (CRT) Antitrust Litig., 2014
BL 299380 (N.D. Cal. Oct. 23, 2014).

8 See, e.g., Linde v. Arab Bank PLC, 2008 BL 163424
(E.D.N.Y. Aug. 4, 2008) (distinguishing defendant-initiated dis-
covery via Hague Convention from court-ordered use of Hague
Convention by plaintiff seeking foreign discovery); In re Vi-
vendi Universal, S.A. Sec. Litig. No. 02-CV-5571, 2006 WL
3378115, at *4 (S.D.N.Y. Nov. 16, 2006) (good faith of respond-
ing party weights in favor of applying Hague Convention).

9 See, e.g., SEC v. Stanford Int’l Bank, Ltd., 776 F. Supp. 2d
323, 333-36 (N.D. Tex. 2011) (‘‘The Court finds that both the
United States and Switzerland have compelling interests at
stake in this dispute. The Court, however, will refrain from
conducting a more searching—and inherently political—
balancing of these interests. . . . Such balancing seems espe-
cially inapposite in this case, where the legislative authorities
of both nations essentially have spoken by adopting the Con-
vention.’’).
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Foreign Account Tax Compliance Act (FATCA) of 2010,
may signal an end to this era of respect.

Even before FATCA, courts were willing to set aside
bank secrecy laws to permit discovery when other im-
portant U.S. policies were implicated.10 FATCA re-
quires foreign investment banks to disclose customer
names to competent authorities or pay a substantial tax
on cross-border transactions.

Though FATCA was passed in 2010, FATCA taxes be-
gan to be withheld in July 2014 and reporting require-
ments begin in 2015 for most financial institutions.

Passed on the heels of U.S. government settlements
with major foreign investment banks, FATCA has cata-
lyzed a historic reassessment of bank secrecy across
the globe—even in so-called tax havens such as Swit-
zerland and Luxembourg.

In October 2014, at an OECD meeting in Berlin, 89
nations committed to permit automatic, reciprocal
cross-border sharing of customer identities by no later
than 2018.11 Shortly thereafter, a member of the Swiss
parliament mounted a legislative effort to protect do-
mestic clients, suggesting a few implementation road-
blocks may remain. But FATCA’s impulse toward free
and fulsome information exchange seems unlikely to
inspire widespread resistance.

Yet it remains an open question whether financial re-
cords held at foreign banks will become easier to obtain
in civil litigation.

FATCA applies only to individuals and was intended
to facilitate tax compliance, not to motivate a broader
rollback of financial privacy. Moreover, it is unclear
whether implementing legislation under the OECD
information-sharing regime in foreign states such as
Switzerland will stimulate other amendments to bank
secrecy rules. Accordingly, foreign banks may still pre-
fer to comply with the Hague Convention before pro-
ducing records potentially in violation of local law.

Courts will be called upon to decide whether a legis-
latively authorized exception to such laws for one spe-
cific purpose – combating cross-border criminal tax
evasion—erodes the likelihood of enforcement in other
contexts or suggests that foreign states no longer con-
sider bank secrecy to be an important policy interest.

Global Enhancements to Data Privacy Regimes. Coun-
tering this trend, a growing number of foreign countries
have enhanced protection of their citizens’ personal
data.12

While often not a blanket restriction on disclosure,
data localization, transfer, and protection laws typically
regulate the collection and processing of personal data
and mandate formal notifications prior to disclosure to
a third party.

Generally, the EU Data Protection Directive (and nu-
merous non-EU laws modeled after the Directive) pro-

hibit nonconsensual transfer of ‘‘personally identifiable
information’’ (PII) to the United States, which, in their
judgment, does not provide an adequate level of protec-
tion for personal data.13

While many U.S. companies take advantage of a safe
harbor provision, the safe harbor only applies to infor-
mation shared between member states and organiza-
tions who have agreed to the protocols – not to the
myriad individuals and entities who may process or re-
view data in the course of U.S. litigation. Moreover, sec-
tion 26(1) of the Directive, which permits nonconsen-
sual transfer to ‘‘establish[] a legal claim or defense’’
has not been interpreted as broadly as the obligation to
comply with U.S. discovery rules would require.

Practically speaking, these exceptions are no help in
most U.S. litigation; only the Hague Convention pro-
vides an officially sanctioned means of authorizing
transfer of personal data.

Some courts have characterized data privacy laws as
blocking statutes, suggesting they may not be accorded
respect.14 Others have distinguished data privacy re-
strictions from pure blocking statutes, reasoning that
the former do not exist ‘‘for the purpose of impeding
enforcement of United States laws.’’15 Like bank se-
crecy laws, they protect a discrete subset of identifying
information and can be viewed as furthering an impor-
tant interest in guaranteeing individual privacy.

At the same time, propounding litigants may chal-
lenge data privacy regimes given the recent claims of
extraterritorial application under certain circum-
stances.16

Moreover, as the cases considering blocking statutes
have shown, courts may not always accept the mere ex-
istence of sanctions under a foreign data privacy law as
evidence of hardship. Yet it may be impossible to show
a record of consistent enforcement in countries with
relatively new data privacy regimes.

Compounding this risk is the lack of a stable, unified
data protection regime and enforcement authority in
countries such as Ukraine (which recently overhauled
its data privacy regulation after only four years and cre-
ated an ombudsman to act as the new privacy regula-
tor)17 and China (where the country’s Consumer Pro-
tection Act outlines data protection principles and sanc-

10 See, e.g., Strauss, 249 F.R.D. at 455 (denying resort to
Hague Convention in terrorism financing case).

11 See OECD Global Forum on Transparency and Exchange
of Information for Tax Purposes, Statement of Outcomes (Oct.
29, 2014), available at http://www.oecd.org/tax/transparency/
statement-of-outcomes-gfberlin.pdf.

12 See, e.g., General Data Protection Regulation (Provi-
sional Draft, P7_TA(2014)0212) (European Union); Law No.
242-FZ (July 21, 2014) (effective Sept. 1, 2016) (Russia); Per-
sonal Data Protection Act (effective Jan. 1, 2014) (Ukraine);
Personal Data Protection Act (effective July 2, 2014) (Singa-
pore).

13 See European Union, Communication from the Commis-
sion to the European Parliament and the Council, COM/2013/
0847 (‘‘The current Safe Harbour decision allows free transfer
of personal information from EU Member States to companies
in the US which have signed up to the Principles in circum-
stances where the transfer would otherwise not meet the EU
standards for adequate level of data protection given the sub-
stantial differences in privacy regimes between the two sides
of Atlantic.’’).

14 See, e.g., Pershing Pacific West, LLC v. MarineMax, No.
10-CV-1345, 2013 WL 941617, at *9 (Mar. 11, 2013) (German
Federal Data Protection Act).

15 See, e.g., In re Application Pursuant to § 1782, 2013 BL
234785 (S.D.N.Y. Sept. 4, 2013); see also In re Vitamins Anti-
trust Litig., No. 99-CV-197, 2001 U.S. Dist. LEXIS 8904 (D.D.C.
June 20, 2001) (noting ‘‘legitimate privacy law concerns’’ un-
der German Federal Data Protection Act).

16 See, e.g., General Data Protection Regulation, Art. 1
(‘‘This Regulation applies to the processing of personal data of
data subjects residing in the Union by a controller not estab-
lished in the Union . . . .’’).

17 S. Blagov, Ukraine’s New DPA Releases Data Protection
Regulations, Bloomberg (Jan. 13, 2014).
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tions but requires further administrative
interpretation).18

Under these circumstances, litigants may consider
submitting letters from the privacy office or parliamen-
tary deliberations to illustrate the scope and purpose of
recent legislation – bearing in mind that such efforts
have met a varying assessment when offered in support
of blocking statutes.

As a further complication, laws such as the Russian
data privacy law – recently amended to require data re-
lating to Russian citizens to be stored locally19 – signal
a trend toward greater protection while offering liti-
gants no alternative but to obtain data from local serv-
ers in a foreign country. Such statutes, where imple-
mented and enforced, would leave the requesting party
with no other means of discovering the information
while perhaps giving the responding party a reason to
fear prosecution.

Considering these data-localization requirements,
two key factors in the Aerospatiale balancing test—the
litigation interests of the parties seeking discovery and
the policy interests of the states where discovery is
sought—point in opposite directions, giving limited
practical guidance for courts struggling to determine

whose policy interests are paramount. As the dissenters
in Aerospatiale predicted, a case-by-case analysis
seems destined to result in a default rule disfavoring
use of the Hague Convention.20

Conclusion. Nearly three decades after the landmark
Aerospatiale decision, courts continue to struggle with
how best to give effect to U.S. discovery rules and local
restrictions as the multilateral treaty appears to require.
Recognizing this dilemma, the American Bar Associa-
tion and the Sedona Conference have both encouraged
greater judicial respect for foreign data privacy laws.21

Their continuing expansion may be a timely and com-
pelling opportunity for litigants to achieve broader con-
sensus toward that objective.

18 China Consumer Protection Act (2013).
19 Law No. 242-FZ (July 21, 2014) (effective Sept. 1, 2016).

20 Societe Nationelle, 482 U.S. at 548-49 (Blackmun, J., dis-
senting) (‘‘I therefore would apply a general presumption that,
in most cases, courts should resort first to the Convention pro-
cedures. An individualized analysis of the circumstances of a
particular case is appropriate only when it appears that it
would be futile to employ the Convention or when its proce-
dures prove to be unhelpful.’’).

21 American Bar Association, Section of International Law,
Report to the House of Delegates (Feb. 2012), available at
http://www.abanow.org/2012/01/2012mm103/; Sedona Confer-
ence, International Principles on Discovery, Disclosure & Data
Protection (Dec. 2011), available at https://
thesedonaconference.org/download-pub/495.
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