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Are the False Claims Act’s Procedural Requirements Mandatory?
It May Depend on Where You Are

BY KENNETH W. GAGE AND SEAN M. SMITH

F alse Claims Act litigation is becoming more and
more common, especially in the health-care indus-
try. The economic incentives for individuals (often

employees or former employees) are tremendous.
Like the Dodd-Frank Whistleblower provisions,

which have received increasing attention of late, the
FCA provides that plaintiffs (referred to as ‘‘relators’’)
can obtain a percentage of the government’s total re-
covery if they are ultimately successful.

In some cases, those ‘‘bounty’’ provisions have led to
eye-popping awards to whistleblowers in the tens of
millions of dollars. It is little wonder that the number of
qui tam FCA filings in recent years have been as many
as twenty-five times the number that they were in mid-
1980s.

As common as these lawsuits are becoming, bringing
them and defending against them requires careful at-
tention to the peculiarities of the law.

Among those peculiarities are a number of require-
ments that a relator must meet when filing a complaint:
it must be served on the government; it must be filed
under seal and remain under seal for at least 60 days;
and it must not be served on the defendant until the
court so orders. These requirements permit the govern-
ment time to investigate the alleged fraud without tip-
ping off the defendant.

The failure to satisfy one or more of these require-
ments may result in dismissal of the case. How the is-
sue is resolved, however, may well depend upon where
the case has been filed.

There is a debate within the federal courts over
whether these requirements are mandatory or can be
relaxed as the facts and circumstances of the case may
warrant. The issue recently was brought on petition for
writ of certiorari to the U.S. Supreme Court, which
seemed poised to take the case (going so far as to call
for the view of the U.S. Solicitor General) before it
settled.

This article examines (1) the state of the law with re-
spect to whether the FCA’s procedural requirements
are mandatory, and (2) the factors and analyses used by
courts that treat those requirements as non-mandatory.

The Procedural Framework for False Claims
Act Cases

The False Claims Act, originally enacted as a re-
sponse to widespread fraud in Civil War-era defense
contracts, imposes liability on ‘‘any person who . . .
knowingly presents, or causes to be presented, to an of-
ficer or employee of the United States Government . . .
a false or fraudulent claim for payment or approval.’’ 31
U.S.C. § 3729(a)(1). The FCA further authorizes private
persons to bring civil actions for violations of section
3729 in the Government’s name, and entitles those per-
sons to a percentage of any amount recovered thereby.
31 U.S.C. § 3730(b)(1). In such qui tam actions, how-
ever, the complaint is not immediately made available
to the public, or even to the defendant. Instead,

[a] copy of the complaint and written disclosure of substan-
tially all material evidence and information the person pos-
sesses shall be served on the Government pursuant to Rule
4(d)(4) of the Federal Rules of Civil Procedure. The com-
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plaint shall be filed in camera, shall remain under seal for
at least 60 days, and shall not be served on the defendant
until the court so orders. The Government may elect to in-
tervene and proceed with the action within 60 days after it
receives both the complaint and the material evidence and
information.

Id. at § 3730(b)(2) (footnote omitted).
The legislative history of the FCA indicates that Con-

gress’s intent in creating these procedural requirements
was to encourage more private enforcement suits, while
at the same time giving the Government an opportunity
to determine whether it was already investigating the
claims stated in the suit and whether it wished to inter-
vene before the defendant was alerted to the investiga-
tion. S. Rep. No. 99-345, at 24-25.

Split Among Circuit Courts
Notably missing from the FCA—or its legislative

history—is any specific discussion of what conse-
quences should flow from a relator’s failure to abide by
the Act’s procedural requirements.

The Act mandates that a relator ‘‘shall’’ file the com-
plaint in camera, where it ‘‘shall’’ remain under seal for
at least 60 days (subject to the Government’s waiver of
part of that period), and ‘‘shall’’ not serve the complaint
on the defendant until ordered to do so by the court. But
what if the relator breaks with those requirements?

Such was the case in United States ex rel. Pilon v.
Martin Marietta Corp., 60 F.3d 995 (2d Cir. 1995). Pilon
involved husband-and-wife relators who alleged that
their former employer had submitted false claims to the
United States with respect to the production and deliv-
ery of radar systems and equipment.

Their complaint—which was made after they had al-
ready been in discussions with the Government about
the substance of their allegations—was not filed in cam-
era or in any way marked as being under seal. Nor did
the relators serve the United States with a copy of the
complaint and a written disclosure of the underlying
evidence.

The relators agreed to be interviewed about their
complaint by a local reporter, who published a newspa-
per article revealing additional facts about the claim not
present in the complaint.

As a consequence of the relators’ failure to abide by
the under-seal requirements, the defendant obtained a
copy of the complaint less than a week after it had been
filed. On a motion to dismiss, the defendant argued that
the relators’ failure to comply with the statutory re-
quirements was a per se cause for dismissal.

Rather than directly address the question of whether
the relators’ procedural failings were automatically fa-
tal to their claims, the Pilon court held that, on the facts
of that case, the lack of adherence to the service and fil-
ing requirements of the FCA ‘‘incurably frustrated’’ all
of Congress’s interests in enacting the law.

As such, the Second Circuit ‘‘perceive[d] no need to
address the question of whether the filing and service
requirements of § 3730(b)(2) are jurisdictional in order
to resolve the issue presented for decision on appeal,’’
because, the court explained, even under a more lenient
standard the proper sanction in that case would have
been dismissal.

Specifically, the Pilon court pointed to (1) the lack of
notice to the Government, which ‘‘could not determine
whether the complaint might interfere with any ongo-

ing investigation or whether the government should in-
tervene; (2) the elimination of any settlement value that
might have arisen from the complaint’s sealed status;
and (3) the relators’ decision to give public interviews
about their complaint, rather than attempting to remedy
their violation of the under-seal requirement.

Just two months after the Second Circuit issued its
decision, the Ninth Circuit weighed in. In United States
ex rel. Lujan v. Hughes Aircraft Co., 67 F.3d 242 (9th
Cir. 1995), the court addressed head-on the nature of
the FCA’s procedural requirements. Much like Pilon,
Lujan involved FCA claims brought by a relator against
her former employer, alleging that the employer had
mischarged the Government for work on radar systems.

Unlike the relator in Pilon, the Lujan relator filed her
complaint under seal and properly served it on the
Government—but stories about the complaint appeared
in the Los Angeles Times before expiration of the
under-seal period. It was undisputed that Lujan had
made statements to the Times about the existence and
nature of her qui tam suit.

The Ninth Circuit refused to dismiss the relator’s suit.
Instead, it observed that Congress’s intent in fashioning
the seal provision was to strike a balance between en-
couraging more private false claims litigation on the
one hand, and providing the Government with an ad-
equate opportunity to evaluate the suit on the other.

That balance, the court reasoned, could not be disre-
garded simply because the relator had failed to main-
tain the seal for the prescribed period. Instead, it fash-
ioned a three-factor test, relying in part on the reason-
ing of the Pilon court: (1) whether the Government was
‘‘actually harmed’’ by the disclosure; (2) the nature of
the violation; and (3) the presence or absence of bad
faith or willfulness.

Applying those factors, the Lujan court noted that the
district court had not assessed whether the Government
had actually been harmed by the disclosure, and that
the record seemed to indicate that the defendant had al-
ready been aware that Lujan had been planning to file a
qui tam suit.

It also held that the nature of the violation—
describing the case in general terms to a newspaper
during the under-seal period—was substantively differ-
ent from more serious violations such as failing to no-
tify the Government of the complaint or failing to file
the complaint under seal at all.

Finally, the Ninth Circuit held that the lack of evi-
dence that Lujan had breached the seal willfully or in
bad faith militated against dismissal.

Lujan stood as the only circuit court case to make a
definitive holding on this issue for 15 years. In 2010, the
Sixth Circuit came to a diametrically opposite conclu-
sion in United States ex rel. Summers v. LHC Group,
Inc., 623 F.3d 287, 2010 BL 232463 (6th Cir. 2010).

Summers had filed a complaint alleging that her em-
ployer, a provider of in-home health services, had rou-
tinely continued to recommend, provide, and bill Medi-
care for services for patients even after staff members
informed their managers that such care was no longer
needed. Summers’s complaint, like that in Pilon, was
not filed under seal, apparently due to miscommunica-
tions between her attorney and the court clerk’s office;
as a result, it was posted on PACER where it was pub-
licly viewable and came to the attention of an Assistant
United States Attorney.

2

2-4-15 COPYRIGHT � 2015 BY THE BUREAU OF NATIONAL AFFAIRS, INC. HFRA ISSN 1092-1079



In succeeding weeks, Summers filed two proposed
amended complaints, again not under seal. Summers
argued that these failures should be evaluated accord-
ing to the Lujan factors, pointing to her counsel’s good-
faith efforts to file under seal and an alleged lack of
harm to the Government from the breaches.

The Sixth Circuit ruled otherwise, ‘‘declin[ing] to fol-
low the Lujan court’s analysis.’’ The court held that
‘‘violations of the procedural requirements imposed on
qui tam plaintiffs under the False Claims Act preclude
such plaintiffs from asserting qui tam status.’’

In so doing, the Summers court identified three rea-
sons for fashioning a per se rule.

First, it pointed to the legislative history of the FCA
to demonstrate that Congress had deliberately set the
law’s procedural requirements as part of its own bal-
ancing of competing interests, and had not made any
exception for relators whose failure to abide by the re-
quirements was in good faith or otherwise excusable.

Second, the Sixth Circuit was not persuaded by the
fact that, in some cases, a violation might turn out to be
relatively benign, since the extent to which a Govern-
ment investigation is compromised by early disclosure
of a complaint is likely to depend on factors that a rela-
tor cannot know.

Third, the court observed that ‘‘[g]iven that the very
existence of the qui tam right to bring suit in the name
of the Government is created by statute, it is particu-
larly appropriate to have the right exist in a given case
only with the preconditions that Congress deemed nec-
essary for the purpose of safeguarding the Govern-
ment’s interests.’’

Here, the court echoed the words of the Supreme
Court in United States ex rel. Texas Portland Cement
Co. v. McCord, 233 U.S. 157, 162 (1914), which held
that where a statute ‘‘creates a new liability and gives a
special remedy for it, . . . upon well-settled principles
the limitation upon such liability become a part of the
right conferred, and compliance with them is made es-
sential to the assertion and benefit of the liability itself.’’

The Future in Motion: Where Do We Go From
Here?

At present, the Pilon, Lujan, and Summers triumvi-
rate form the universe of circuit court cases that have
been confronted with this question. The Seventh Circuit
has indicated in dicta that it believes the FCA’s proce-
dural requirements to be ‘‘not ‘strictly jurisdictional’
[but] nevertheless ‘mandatory,’’1 the ramifications of
which have not yet been explained.

A significantly larger number of federal district
courts, however, have had opportunities to discuss the
appropriate sanction, with approximately three-
quarters agreeing with the Ninth Circuit (either explic-
itly or implicitly) that violations are subject to a facts-
and-circumstances analysis,2 and one-quarter agreeing

with the Sixth that violations require dismissal of a re-
lator’s claims under the FCA.3

It is, of course, difficult to know how—or even if—this
split eventually will be resolved by the Supreme Court.
When it was presented with a petition for a writ of cer-
tiorari by the relator in Summers, the Court notably
called for the opinion of the United States Solicitor
General.

In its cert-stage brief, the Solicitor General’s Office
concluded that the question warranted resolution by the
Court, but that Summers’s case in particular was not a
suitable vehicle because the suit appeared to be subject
to dismissal for lack of jurisdiction under a different
provision of the FCA—the so-called ‘‘first-to-file bar’’; a
different relator had filed an earlier FCA suit making al-
legations similar to Summers’s.

Perhaps because of that, the Court denied cert in
Summers.

Nonethless, the Solicitor General’s office made plain
in its cert-stage brief that it agreed with the Ninth Cir-
cuit that failure to comply with the procedural rules ap-
plicable to FCA cases does not require dismissal by a
court.

The Solicitor General’s brief argued that, in those
cases in which the government’s interests in pursuing
investigative and enforcement efforts would not be
prejudiced by untimely disclosure of the contents of the
complaint, dismissal of that complaint would do noth-
ing more than create a windfall for the defendant. Fur-
ther, it reasoned, in the absence of a specific statutory
direction to dismiss the case, courts should presump-
tively be free to exercise discretion as to an appropriate
sanction for conduct outside the prescribed process.

It seems reasonable to believe that, had the Court
granted cert in Summers, it would have given at least
some weight to the view of the Solicitor General—in
particular given the unique interest that the Govern-
ment has in the workings of qui tam lawsuits.

On the other hand, if and when this issue reaches the
Court again, a different Solicitor General may have a
different perspective. Surely, the Sixth Circuit’s ap-
proach would not be without its attractions to the Gov-
ernment.

Dismissal of a relator’s claim, after all, does not
prejudice the Government from bringing its own False
Claims Act case against a defendant—one in which the

1 Brooks-Ngwenya v. Indianapolis Public Schools, 564 F.3d
804, 807-08, 2009 BL 80872 (7th Cir. 2009).

2 See, e.g., United States ex rel. Bibby v. Wells Fargo Home
Mortgage, Inc., 2015 BL 1407, at *9 (N.D. Ga. Jan. 5, 2015); Na-
suti v. Savage Farms, Inc., 2014 BL 89029, at *15 (D. Mass.
Mar. 27, 2014); United States ex rel. Rigsby v. State Farm Fire
and Cas. Co., 2011 BL 17334, at *10-*11 (S.D. Miss. Jan. 24,
2011); United States ex rel. Branch Consultants, L.L.C. v. All-
state Ins. Co., 668 F. Supp. 2d 780, 803 (E.D. La. 2009); United

States ex rel. Ubl v. IIF Data Solutions, 2009 BL 103808, at
*2-*3 (E.D. Va. May 5, 2009); United States ex rel. Le Blanc v.
ITT Indus., Inc., 492 F. Supp. 2d 303, 307-08 (S.D.N.Y. 2007);
In re Natural Gas Royalties Qui Tam Litig., 467 F. Supp. 2d
1117, 1227-28 (D. Wyo. 2006); United States ex rel. King v. F.E.
Moran, Inc., 2002 WL 2003219, at *13 (N.D. Ill. Aug. 29, 2002);
Burns v. Lavender Hill Herb Farm, Inc., 2002 WL 31513418
(E.D. Pa. Oct. 30, 2002); United States ex rel. Downy v. Corn-
ing, Inc., 118 F. Supp. 2d 1160, 1163-64 (D.N.M. 2000); Cas-
tenson v. City of Harcourt, 86 F. Supp. 2d 866, 877-78 (N.D.
Iowa 2000); United States v. Fiske, 968 F. Supp. 1347, 1350-51
(E.D. Ark. 1997); United States ex rel. Milam v. Regents of
Univ. of Cal., 912 F. Supp. 868, 890 (D. Md. 1995); United
States ex rel. Stinson, Lyons, Gerlin & Bustamonte, P.A. v.
Blue Cross Blue Shield of Ga., Inc., 755 F. Supp. 1040, 1053-54
(S.D. Ga. 1990).

3 See, e.g., Taitz v. Obama, 707 F. Supp. 2d 1, 4 (D.D.C.
2010); United States ex rel. Mailly v. Healthsouth Holdings,
Inc., 2010 BL 8457, at *3 (D.N.J. Jan. 14, 2010); Anderson v.
ITT Indus. Corp., 2006 WL 4117030 (E.D. Va. Jan. 11, 2006);
Friedman v. F.D.I.C., 1995 WL 608462, at *3 (E.D. La. Oct. 16,
1995).
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Government would be entitled to the entirety of any
amount recovered.

Nor, presumably, would a per se rule have a signifi-
cant chilling effect on potential relators, since the re-
quirements at issue are relatively easy to fulfill.

Of course, a future Government’s brief might lean
more heavily on the significance of permitting private
individuals to act in the name of the Government and
view strict compliance with statutory prerequisites a
necessary price for that privilege.

Letter Perfect Compliance? But Things
Happen

Pending the eventual resolution of this question, ob-
viously, the preferred practice for relators filing qui tam
lawsuits under the FCA should be to meet the Sixth Cir-
cuit standard: letter-perfect compliance. File the com-
plaint (and subsequent papers containing copies or
amendments) under seal.

Don’t disclose the existence or substance of the
claim. Make sure to serve the Government (and include
a disclosure of the material evidence and information in
the relator’s possession). Don’t serve the defendant un-
til the court tells you to. How hard can it be?

But things happen.
In Summers, for instance, counsel appears to have

been given conflicting advice by the clerk’s office as to
what was needed to seal the complaint. In an imperfect
world, there’s no way to guarantee perfect compliance.
Nevertheless, in those jurisdictions that follow the Sum-
mers rule, it is critical for practitioners to both under-
stand the procedural requirements of the FCA and the
local rules that will affect compliance.

Counsel for relators should make sure they under-
stand the process for sealing documents, which may be
complicated in jurisdictions that require electronic fil-
ing.

Likewise, counsel for potential defendants should be
alert to the possibility that they will be erroneously
served with a copy of a complaint prior to the expiration
of the under-seal period, or that information they re-
ceive about a suit prior to being served might be trace-
able to an ill-advised public statement by the relator.

In those jurisdictions that follow the Lujan approach,
it is just as important to understand and adapt to the

factors that the Lujan and Pilon courts identified as ger-
mane to the question of whether violations should give
rise to dismissal.

Relators’ counsel should aggressively move to correct
any such violations by (for example) seeking leave to
seal a complaint that was inadvertently not filed as
such, or serving the Government as quickly as possible
if it is discovered that they were not served.

Likewise, counsel should impress upon clients the
importance of keeping the very existence of the com-
plaint under wraps until further notice, and maintain
frequent contact with them to ensure that any slip-ups
are addressed.

Conversely, a failure to take such steps, or actions
that seem to indicate that violations occurred willfully
or in bad faith, are critical pressure points for defense
counsel to emphasize in a motion to dismiss.

Counsel should learn when the defendant was made
aware of the allegations in the complaint, and how; the
more closely such knowledge can be linked to a viola-
tion of the FCA’s procedural requirements, the more
likely a court that follows the Lujan approach may be to
grant a motion to dismiss.

Similarly, counsel should attempt to learn whether
violations were deliberate (such as a press interview) or
inadvertent. The Government’s position will also be sig-
nificant: if the Government’s investigative or enforce-
ment strategies are compromised as a result of a failure
to meet the procedural requirements, a court will al-
most surely weigh that fact heavily in its analysis.

Although information about the status of such an in-
vestigation may be difficult to come by in some circum-
stances, counsel should be prepared to emphasize it
where appropriate, and also stress any decrease in the
defendant’s willingness to settle the underlying claims
brought about by the publication of the complaint.

It may well be that, in this new era of high-volume qui
tam lawsuits, the Court will soon clarify the applicable
consequences of a failure to abide by the FCA’s proce-
dural requirements.

Or it may not.
In nearly nearly 30 years, after all, only two circuit

courts have explicitly addressed the question. Ulti-
mately, however, it is a potential issue lurking in every
FCA qui tam case, and should be carefully evaluated on
both sides.
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