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Supreme Court Expands Exception to Habeas Rules on Procedural Default 
Inadequate assistance of counsel in state post-conviction proceedings can ex
cuse a federal habeas corpus petitioner's procedural default of a Sixth Amend· 
ment claim of ineffective assistance of trial counsel even in those states that 
do not strictly forbid the raising of such claims on direct appeal, the U.S. Su
preme Court rules. Page 1691 

Petitioners Who Miss Habeas Deadlines Get 'Actual-Innocence Gateway' 
Habeas corpus petitioners who miss the one-year cutoff for seeking federal 
habeas corpus relief under the Antiterrorism and Effective Death Penalty Act 
can still have their constitutional claims heard if they convince the district 
court that no reasonable juror would fiod them guilty after hearing new evi· 
dence of their "actual innocence," a majority of the U.S. Supreme Court de
cides. Page 1693 

BillA INSIGHTS: Admissibility of Opinions Contained in Public Records 
Looking at public records through the lens of Fed. R. Evid. 803 (8), McCarter 
& English attorneys David Kott, Edward Fanning, and Jean Patterson suggest 
that attorneys seeking to exclude a public record or report from evidence 
should rely on the rule's trustworthiness requirement, as well as the standards 
set forth in other Federal Rules of Evidence relatiog to relevancy, undue preju
dice, and expert testimony. Page 1706 

BNA INSIGHTS: An Appellate Lawyer's Role in a Trial 
The inclusion of an appellate lawyer on your trial team has substantial value, 
Paul Hastings attorneys Stephen B. Kinnaird, Sean D. Unger, and Danielle C. 
Doremus say. The appellate lawyer can help the litigator identify what the ap
pellate arguments will be and preserve them if necessary, they explain. 
Page 1711 

Arizona Abortion Law Struck Down 
An Arizona law prohibiting abortion once a fetus has reached 20 weeks ges
tational age is unconstitutional under the U.S. Supreme Court's decision in 
Roe v. Wade and subsequent cases, the Nioth Circuit decides. Page 1699 

Mass Action Exclusion Keeps Refinery Case In State Court 
Plaintiffs' claims that they were exposed to hazardous substances from a re
finery site for more than 10 years cannot be removed to federal court as a 
mass action under the Class Action Fairness Act of 2005, the Third Circuit 
holds. The decision turns on whether the term "event or occurrence" can in
clude an alleged ongoing release of hazardous substances over the course of 
many years. Page 1686 
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RIGII'f 'fO COUNSEL: An over· 
worked public defender's office 
may withdraw from assigned 
cases and refuse to take 
new ones where there is a sub
stantial risk that its crippling 
caseload will prevent it from car
rying out its ethical obligation 
to provide its clients conflict-free 
representation, the Florida 
Supreme Court rules. Page 1694 

GUN CONTROL: A Texas gun con
trol scheme preventing 18- to 
20-year-olds from carryiog hand· 
guns in public does not violate 
the Second Amendment or 
the Equal Protection Clause, the 
Fifth Circuit holds. The court 
says that age-based curbs on the 
use of firearms to advance pub
lic safety are among the long
standing bans that have 
withstood judicial scrutiny. 
Page 1702 
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Civil Procedure 

Appellate Lawyers 

According to the authors, including an appellate lawyer on your trial team has substan

tial value. He can help the litigator identify what the appellate arguments will be and pre

serve them if necessary. Having an appellate lawyer involved early in the process can also 

help protect a win at trial or correct a loss on appeal. 

An Appellate lawyer's Role in a Trial 

BY STEPHEN B. KINNAIRD 

AND SEAN D. UNGER AND DANIELLE C. DOREMUS 

To a room full of teenagers, every lawyer is Perry 
Mason. Lawyers know different. In a world of in~ 
creased specialization, there are many different 

ways to practice law. There is "big" law and "small" 
law. There are employment lawyers and environmental 
lawyers. There are lawyers who specialize in a regula~ 
tory practice, lawyers who only negotiate deals, and 
lawyers who only negotiate one part of a deal. There are 
"outside" counsel and "inside" counsel. There are even 
"outside-inside" counsel, which by name alone, would 
make Dr. Seuss proud. 

Stephen B. Kinnaird is a partner in the Litiga
tion practice of Paul Hastings and co-chair 
of the Appellate practice. He is based in the 
firm's Washington, D.C., office. He has repre· 
sented clients in numerous cases in the United 
States Supreme Court, the federal courts of 
appeals and district courts, and state appel
late courts. 

Sean D. Unger is an associate in the Litigation 
practice of Paul Hastings and is based in the 
firm's San Francisco office. 

Danielle C. Doremus is an associate in the 
Litigation practice of Paul Hastings. 
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The reality is that within the legal world, different 
lawyers do vastly different things. This article will focus 
on just one of those differences and for a limited con
text: the role of an appellate lawyer in a civil trial in fed· 
eral court. The point is to suggest that for clients and 
trial lawyers alike, including an appellate lawyer on 
your trial team can be of substantial value. 

What About the Swagger? 
Clients and trial lawyers that go to trial want to win. 

But while most litigants recognize the risks that come 
with trial and most understand the strengths and weak· 
nesses of their case, a surprising number don't plan for 
losing. 

The reluctance is understandable; planning for losing 
seems to betray lack of confidence and swagger. Why 
plan to lose when you are planning to win? Appellate 
lawyers have ready answers to that question. Catch us 
on a bad day and we might tell you that trial lawyers 
make our appellate lives miserable when they pursue 
only their trial strengths to the detriment of their appel
late argument. Catch us in a more measured mood and 
we will tell you that an appeal is a second chance at 
winning. 

A loser at trial has a chance to win again on appeal -
so you aren't planning to lose the trial - you're prepar
ing to win the appeal. This alternative thinking has the 
beauty of being true regardless of the trial outcome: If 
you win the trial, an appellate lawyer can help you pro
tect that victory. If you lose the trial, an appellate law
yer can help correct that result on appeal. Either way, 
involving an appellate lawyer in the trial court can help 
plan for an appellate victory down the road. 

This is not to say that appellate lawyers should be
come trial lavvyers or vice-a-versa. Appellate lavvyers 
and trial lawyers fulfill different roles. A trial lawyer is 
a frontline warrior, developing trial themes, waging dis
covery fights, putting on and cross-examining wit
nesses, selecting jurors, and doing all that is possible to 
produce the best outcome at trial. 

Some cases will go to trial and never see the light of 
an appellate courtroom. Producing the best result in the 
trial court is therefore imperative, and in some cases 
judgment calls must be made in favor of sacrificing ap
pellate positions for possible trial results. 

But in other cases, either because of the case's size, 
the nature of the case, or the nature of the issues pre-
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sented, all appellate options must be considered and 
preserved. Trial themes must yield to, or at least accom
modate, appellate arguments. In either case, having an 
appellate lawyer present during the trial can help iden
tify what the appellate arguments are and how to pre
serve them if they are to be preserved. 

Appellate lawyers can also work with trial counsel at 
coming up with second-best options. If a trial lawyer is 
reluctant to make a full motion on an issue, perhaps the 
argument can be preserved in the jury instructions or 
even by way of an objection. While not guaranteeing 
success, second best options are better than nothing, 
and appellate lawyers know how to measure whether 
and when a second best option will preserve an issue 
for appeal. 

Appellate lawyers can also help re-frame issues as 
ones of law rather than issues of fact and thus change 
the standard of review. Better to frame a position so the 
standard on appeal is de novo rather than the more ar
duous clearly-erroneous standard. 

Avoiding Unintended Waiver 
But perhaps most importantly, appellate lawyers can 

help trial lawyers and clients alike avoid unintended 
waiver of a major issue. 

Examples illustrate the point. The first deals with mo
tions for judgment as a matter of law, sometimes known 
as Rule 50 or "JMOL" motions. In these motions a liti
gant asserts that, as a matter of law, there is insufficient 
evidence for a reasonable juror to find for the other 
side. 

These are powerful motions, particularly for appel
late purposes because the standard of review on appeal 
is de novo. Most trial lawyers, however, think a JMOL 
motion shouldn't raise damages issues because the 
other side will inevitably have put in at least some evi
dence on damages. 

Trial lawyers sometimes fear that bringing the mo
tion will annoy the Court or slow the trial. Depending 
on the jurisdiction, that choice can cripple a later ap
peal. 

While some appellate courts have noted their ability 
to remit excessive awards, others have refused to conR 
sider the question where the litigants did not seek 
JMOL. 1 Although arguments can be made on all sides 
about what the right rule should be, the point for appel
late purposes is that hundreds of millions of dollars can 
turn on a single, procedural judgment call. Adding an 
appellate lawyer, trained to worry about just those is
sues, will avoid the potentially disastrous effect of an inR 
nocent mistake. 

Or take another example, again involving JMOLs. As
sume a party brings a pretrial motion for summary 
judgment, which is denied. Assume, however, that in 
denying the summary-judgment motion, the court de
clares what law it intends to apply for the rest of the 
case. Assume further that you disagree with the legal 

1 Compare i4i Ltd. P'ship v. Microsoft Corp., 598 F.3d 831, 
856-57 (Fed. Cir. 2010) affd, 79 U.S.L.W. 4454 (U.S. 2011) 
("Although Microsoft now objects to the size of the damages 
award, we cannot reach that question because Microsoft did 
not file a preRverdict JMOL on damages."), with Eiland v. 
Westinghouse Elec. Corp., 58 F.3d 176, 183 (5th Cir. 1995) 
("However, when this court is left with the perception that the 
verdict is clearly excessive, deference must be abandoned."). 
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ruling, otherwise not immediately appealable, so much 
that you are willing to risk a trial loss so that you can 
raise the issue on appeaL 

Must you file a JMOL motion again challenging that 
legal ruling? The court has already considered it once 
and already determined the law it would apply for the 
rest of the case. Isn't that just a waste of money and the 
court's time? Answer, "No." 

In some circuits the pro forma JMOL motion is re
quired to preserve the legal issue for appeal. 2 In others, 
it isn't. 3 The point, however, is that having an appellate 
lawyer in the courtroom during trial or at least on call 
would have helped avoid a potential pitfall. 

There are many more examples. An appellate lawyer 
would know when an in limine motion preserves an isR 
sue for appeal and when it doesn't.4 An appellate law
yer would know when a pretrialRDaubert issue needs to 
be renewed at trial. 5 An appellate lawyer would know 

2 See, e.g., Ting Ji v. Bose Corp., 626 F.3d 116, 128 (1st Cir. 
2010) ("our rule is that even legal errors cannot be reviewed 
unless the challenging party restates its objectiOn in a motion 
for JMOL"); Chesapeake Paper Products Co. v. Stone & WebR 
ster Eng'g Corp., 51 F.3d 1229, 1237 (4th Cir. 1995) ("this 
Court will not review, under any standard, the pretrial denial 
of a motion for summary judgment [not preserved in a motion 
for JMOL] after a full trial and final judgment on the merits'). 

3 See, e.g., Fencorp, Co. v. Ohio Kentucky Oil Corp., 675 
F.3d 933, 940 (6th Cir. 2012) ("because Ortiz leaves open the 
possibility that cases 'involv[ing] ... [only] disputes about the 
substance and clarity of preRexisting law' may still be considR 
ered, we briefly consider two legal arguments for sunimary 
judgment on the state law claims") (citing Ortiz v. Jordan, 79 
U.S.L.W. 4056, 4059 (2011)); Schaefer v. State Ins. Fund, 207 
F.3d 139, 142 (2d Cir. 2000) ("Although normally 'where sum
mary judgment is denied and the movant subsequently loses 
after a full trial on the merits, the denial of summary judgment 
may not be appealed,' this rule does not apply where the dis~ 
trict court's error was purely one of law."). 

4 See Fed. R. Evict. 103 advisory committee's notes ("The 
amendment provides that a claim of error with respect to a de~ 
finitive ruling is preserved for review when the party has oth~ 
erwise satisfied the objection or offer of proof requirements of 
Rule 103(a) .... On the other hand, when the trial court ap~ 
pears to have reserved its ruling or to have indicated that the 
ruling is provisional, it makes sense to require the party to 
bring the issue to the court's attention subsequently .... The 
amendment imposes the obligation on counsel to clarify 
whether an in limine or other evidentiary ruling is definitive 
when there is doubt on that point."); see also Crowe v. Bolduc, 
334 F .3d 124, 133~34 (1st Cir. 2003) ("Our rule as to motions in 
limine is that a party must renew at trial its motion to offer or 
exclude evidence if there has been an earlier provisional ru1~ 
ing by motion in limine and a clear invitation to offer evidence 
at triaL If, by contrast, the in limine ruling is final and uncon~ 
ditional, the issue was preserved for appeal and no further 
steps need be taken to preserve the issue.") (internal citations 
omitted); Rivenburgh v. CSX Transp., 280 F. App'x 61, 64 n. 2 
(2d Cir. 2008) ("to the extent there was any ambiguity in the 
district court's [motion in limine} order, it was incumbent on 
[defendant] to cure it"). 

5 Compare V\1WP Inc. v. Wounded Warriors Family Support 
Inc., 628 F.3d 1032, 1039 (8th Cir. 2011) ("WWP responds that 
Vl\VFS waived its arguments by failing to renew its objections 
to [the expert's] testimony at trial. The district court's denial of 
Vl\VFS'S motion in limine was sufficient to preserve error[.]"); 
and Cook ex rel. Estate of Tessier v. Sheriff of Monroe Cnty., 
Fla., 402 F.3d 1092, 1109 n. 6 (11th Cir. 2005) ("Because these 
comments by the trial court created the clear impression that 
Cook had done all she needed to do to preserve her objection 
to the exclusion of Dr. Maris' testimony, we cannot conclude 
that Cook's failure to reoffer the testimony at trial amounted 
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when an exclusion of evidence necessitates a proffer 
and when it doesn't. 6 

These are just a few of the strategic calls that may 
shape a client's rights on appeal. Having an appellate 
lawyer there to explain what to do and when to do it can 
save the winning appellate argument from inadvertent 
abandonment. 

Appellate lawyers may be sticklers for procedure, but 
so are appellate courts. The persistent (or nagging) 
voice in the trial lawyer's ear may be critical to preserv
ing the issue that wins the appeal. 

Clients sometimes worry that having an appellate 
lawyer on the trial team is a costly redundancy. To the 
contrary, it efficiently matches skills to tasks. 

Appellate issues by definition are issues that were 
raised in the trial court. The better appellate lawyers 
should have a comparative advantage in conceiving ar
guments and in written and oral advocacy, and it malres 
sense for them to handle complex motions and to shape 
and position the key legal issues on appeal. Moreover, 
appellate lawyers often have expertise in issues that cut 
across disciplines, such as jurisdiction (subject-matter 
and personal), preemption, constitutional law, equitable 

to a waiver of the issue."); with Foradori v. Harris, 523 F.3d 
477, 508 n. 26 (5th Cir. 2008) ("In a motion in limine, Captain 
D's raised a Daubert objection to Feigenbaum's qualifications; 
however, Captain D's waived it by failing to timely object to his 
qualification and testimony at trial."); and United States v. 
Barnes, 411 F. App'x 365, 370 (2d Cir. 2011) ("Barnes moved 
in limine for a Daubert hearing, a motion that was denied with
out prejudice to reconsideration at trial. However, Barnes 
raised no objection to admission of the ballistics expert's testi
mony at trial, as required by Fed. R. Evid. 103(a)(l). We there
fore deem this argument waived."). 

6 Compare Perkins v. Silver Mountain Sports Club & Spa 
LLC, 557 F.3d 1141, 1150 (lOth Cir. 2009) ("[i]n order to 
qualify as an adequate offer of proof, the proponent must, first, 
describe the evidence and what it tends to show and, second, 
identify the grounds for admitting the evidence") (citations 
omitted), with MCI Commc'ns Servs. Inc. v. Hagan, 641 F.3d 
112, 118 (5th Cir. 2011) ("On appeal, '[e]rror may not be predi
cated upon a ruling which ... excludes evidence unless ... the 
substance of the evidence was made known to the [trial] court 
by offer[.]'") (citations omitted), and United States v. Winkle, 
587 F.2d 705, 710 (5th Cir. 1979) ("We do not require a formal 
proffer; but the proponent of excluded evidence must show in 
some fashion the substance of his proposed testimony."), and 
Griffin v. Finkbeiner, 689 F.3d 584, 597 (6th Cir. 2012) ("After 
briefing and two hearings on the issue, the district court was 
clearly familiar with the substance of the evidence and the ar
guments for and against its admissibility."). 
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remedies, and damages. And they will understand the 
ins and outs of interlocutory appeals and extraordinary 
appellate writs. 

Appellate practices have burgeoned in recent de
cades because the market has come to recognize their 
value, and sophisticated clients understand the value of 
deploying the appellate lawyer on the trial team to 
maximize the successful outcome of the litigation as a 
whole, not to try to fix a problem on appeal that may no 
longer be fixable. 

Winning After Winning 
This isn't just about winning after losing. It is also 

about winning after winning. 
Just like the likely loser is going to want to character

ize issues as ones of law to help their appellate chances, 
the likely winner is going to want to characterize issues 
as ones of fact. An appellate lawyer can help you do 
that. An appellate lawyer can also tell you when the 
court has erred even when you win. 

While not always true, there are some instances 
when an error in your favor in the trial court can jeop
ardize the strength of your victory. It can make sense, 
depending on the circumstances, to fix the error in the 
trial court where a court will be receptive to a party who 
helps a court avoid getting reversed on appeal. Con
versely, some errors are harmless and need not be ad
dressed, or at least are arguably harmless in a way that 
need not be addressed. An appellate lawyer can help 
there. 

The last thing a client wants to hear is that its trial 
victory is going to go away, particularly if the issue 
could have been fixed in the trial court. An appellate 
lawyer can help inform and shape those difficult judg
ment calls. 

The take-away from all of this is that planning for 
your appeal is something that should be done before 
trial, not after. Litigation occurs in multiple tiers of 
courts, and thus every client must have a multi-tiered 
litigation strategy from the outset. Including an appel
late lawyer as part of your trial team can help you plan 
for your ultimate win, and protect your client's appel
late position in the event of a loss. 

A judgment is only as good as its chance of surviving. 
The examples above represent just a few of the myriad 
of ways an appellate lawyer's trial advice can help. In 
short, an appellate lawyer can help protect your win, or 
flip your loss. Involving an appellate lawyer at trial can 
make the difference. 
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