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The Dodd-Frank Wall Street Reform and 
Consumer Protection Act: Affiliate Transaction 
and Insider Lending Restrictions 
BY KEVIN L. PETRASIC 

Introduction 

The recently enacted Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”) 
represents the single most important and comprehensive piece of financial system reform legislation 
since the myriad reforms following the Great Depression.  With the primary goal to “restore 
responsibility and accountability in our financial system to give Americans confidence that there is a 
system in place that works for and protects them,” the Dodd-Frank Act will have broad impact on the 
financial services industry for years to come.  The Act includes significant reforms and refinements to 
modernize existing laws to address emerging risks and issues in our evolving financial system.  It also 
establishes entirely new regulatory regimes, including in areas such as systemic risk regulation, over-
the-counter (“OTC”) derivatives market oversight, and Federal consumer protection. 

All participants of our financial services and banking industries are affected – with some industry 
segments and firms substantially impacted – by the Dodd-Frank Act reforms.  The spectrum of 
affected participants includes banks, thrifts, depository institution holding companies, mortgage 
lenders, insurance companies, industrial loan companies, broker-dealers and other securities and 
investment advisory firms, private equity and hedge funds, consumers, and numerous federal 
agencies and the federal regulatory structure. 

This StayCurrent bulletin addresses the numerous changes and revisions made in Title VI of the Dodd-
Frank Act to the laws governing transactions between banks and their affiliates, as well as 
amendments to the laws governing restrictions on extensions of credit by banks to bank insiders, i.e., 
executive officers, directors, and principal shareholders.   

Overview 

Several important themes that run through significant portions of the Dodd-Frank Act and that 
intersect in the law’s transactions with affiliate (“TWA”) and insider lending provisions are bank and 
investment fund affiliations, bank credit exposures, and bank exposure to derivative products.  Not 
surprisingly, these themes account for almost the entirety of the TWA and insider lending provisions of 
the Act.  Consistent with the new law’s focus on minimizing bank risk exposure to certain activities 
and investments, the TWA/insider lending provisions further build out and codify an existing 
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regulatory approach that underlies the federal banking agencies’ (“FBAs”) efforts to protect banks 
from risks arising from transactions with affiliates, bank insiders and other related parties.  

The amendments discussed in this StayCurrent will become effective one year after the date of 
transfer (except section 611, which becomes effective 18 months after the transfer date) of OTS 
jurisdiction of existing savings association and savings and loan holding companies to their new 
federal regulators under section 312 of the Dodd-Frank Act. 

Amendments to Affiliate Transaction Restrictions 

Title VI of the Dodd-Frank Act includes several important amendments to the TWA provisions of 
sections 23A and 23B of the Federal Reserve Act (“FRA”).  As detailed below, section 608 of the Dodd-
Frank Act revises the TWA rules by expanding the types of transactions deemed a “covered 
transaction” for purposes of FRA §§ 23A and 23B; increasing the scope and clarifying the permissible 
eligibility standards for the FRA § 23A collateral requirements; introducing the concept of “credit 
exposure” in the TWA rules; eliminating certain conditions for when an investment fund is deemed a 
bank affiliate; and modifying the process for issuing exemptions to the TWA rules.  Section 609 of the 
Dodd-Frank Act makes a more limited amendment to FRA § 23A by eliminating a quantitative carve-
out for special treatment of bank “financial subsidiaries.”   

Expansion of What Constitutes a “Covered Transaction”  

Section 608 includes several modifications and clarifications affecting what is deemed a “covered 
transaction” for purposes of the TWA rules.  One interesting amendment that does not change what is 
included as a covered transaction, but that effectively reclassifies a reference that has implications for 
purposes of the FRA § 23A collateral requirements (see below) is inclusion of asset repurchase 
agreements in the category of loans and extensions of credit under the “covered transaction” 
definition.  

A substantive expansion of what is a covered transaction under section 608 is the acceptance of “debt 
obligations” issued by an affiliate as collateral for a bank’s loan or extension of credit to another 
person or company.  Previously, only securities issued by an affiliate as collateral for a loan to a third 
party were included as a covered transaction.  A similar revision is a bank’s transaction with an 
affiliate that involves the borrowing or lending of securities to the extent the transaction results in a 
“credit exposure” by the bank or its subsidiary to the affiliate.  Also similarly, section 608 provides 
that a bank’s “derivative transaction” – broadly defined to include among other things a “contract, 
agreement, swap, warrant, note, or option” based on the value of any interest in one or more 
commodities, securities, currencies, interest or other assets – with an affiliate is deemed a covered 
transaction to the extent the transaction causes the bank or a subsidiary to have a “credit exposure” 
to the affiliate. 

Revisions to the TWA Collateral Requirements  

As noted above, one revision to the definition of “covered transaction” is inclusion of asset repurchase 
agreements in the category of loans and extensions of credit.  In effect, this amendment subjects 
asset repurchase agreements to the collateral requirements of FRA § 23A(c).  Another amendment 
replaces the existing requirement that a bank’s loan or extension of credit to, or a bank’s guarantee or 
letter of credit issued on behalf of, an affiliate must be secured by collateral at the time of the 
transaction with a requirement that any such transaction must now be secured at all times the loan or 
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guarantee is in place.  Paralleling the addition of bank “credit exposures” to an affiliate arising out of a 
derivatives transaction or transaction involving the borrowing or lending of securities, the FRA § 23A 
collateral requirements are expanded to apply to any such transactions resulting in a bank’s or bank 
subsidiary’s “credit exposure” to an affiliate. 

Tracking the amendment deeming the acceptance of “debt obligations” issued by an affiliate as a 
“covered transaction” is an amendment providing that an affiliate’s debt obligations (i.e., like an 
affiliate’s securities) may not be used as collateral for a loan to or guarantee issued on behalf of an 
affiliate.  As with the extension of the collateral requirements to derivatives and securities 
borrowing/lending transactions, an affiliate’s debt obligation may also not be used as collateral in 
connection with a derivatives transaction or a securities borrowing or lending transaction resulting in a 
bank’s or bank subsidiary’s “credit exposure” to an affiliate.   

A final analogous amendment to the FRA § 23A collateral requirements is a provision expanding the 
prohibition on accepting a low-quality asset as collateral for a loan or guarantee to an affiliate to 
include “credit exposures” in connection with derivatives and securities borrowing/lending transactions 
with an affiliate.  

Definition of What Constitutes a “Credit Exposure” 

While an important new concept introduced in the context of the TWA revisions, the Dodd-Frank Act 
does not include a definition of the term “credit exposure,” nor does there appear to be any significant 
guidance with respect to what Congress intended with this reference.  Thus, it appears that the 
Federal Reserve Board (“FRB”), pursuant to its authority to issue rules and implement the provisions 
of FRA §§ 23A and 23B, will have the discretion to determine the scope and applicability of what 
constitutes a “credit exposure.”  This determination, of course, could have a significant impact on the 
extent to which banks are able to engage in future derivative and securities borrowing/lending 
transactions with their affiliates. 

Conditions for Deeming an Investment Fund a Bank Affiliate 

Consistent with the heightened scrutiny of bank affiliations with investment funds (see, e.g., the 
Volcker Rule), section 608 of the Dodd-Frank Act broadens the definition of when an investment fund 
is deemed to be a bank affiliate by eliminating certain existing conditions to that determination.  
Under the revision, an investment fund is deemed a bank affiliate if the bank or an affiliate of the bank 
advises the investment fund.  The current definition requires a fund to be sponsored and advised on a 
contract basis by the bank or its subsidiary or affiliate, and the FRB by regulation further provides an 
affiliate relationship will exist where a bank or its affiliate owns a 5 percent or greater ownership 
interest in and also advises the fund.  Alternatively, if a bank or its affiliate is an investment advisor of 
an investment company pursuant to section 2(a)(20) of the Investment Company Act of 1940, such 
company is deemed an affiliate of the bank.  All of these conditions are now eliminated by the Act in 
favor of the single requirement that, if a bank or its affiliate advises an investment fund, then the fund 
is an affiliate. 

Special Treatment of Netting Agreements 

Section 608 includes a special provision allowing for netting agreements to be taken into account in 
determining the amount of a covered transaction between a bank (or its subsidiary) and an affiliate.  
Further, netting agreements may be taken into account in determining whether the amount of a loan, 
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extension of credit or other credit exposure is fully secured by U.S. government or agency securities 
or a segregated deposit account and, thus, exempt as a covered transaction under FRA § 23A.  The 
FRB and appropriate FBA for a bank or its affiliate must jointly issue an interpretation applicable to a 
bank or its affiliate to recognize and take into account the effect of a netting agreement between the 
bank (or its subsidiary) and an affiliate. 

Modification of FRB Exemptive Authority 

An important procedural revision to FRA § 23A is an amendment modifying the FRB’s process for 
issuing exemptions by order to the TWA rules.  Currently, the FRB has exclusive authority to issue 
such exemptions, but pursuant to section 608, the FRB and appropriate FBA of the institution seeking 
the exemption must jointly find the exemption is “in the public interest and is consistent with the 
purposes of” FRA § 23A.  Upon such finding, the FDIC must be notified of the joint determination and 
may block the exemption if, within 60 days of being notified, the FDIC objects in writing to the 
issuance of the exemption based on a determination that the exemption presents an unacceptable risk 
to the Deposit Insurance Fund (“DIF”). 

While the FRB will continue to have authority to issue exemptions to FRA §§ 23A and 23B by 
regulation, this process will also be subject to the FDIC 60-day review period and written veto of any 
regulatory exemption presenting an unacceptable risk to the DIF.   

Eliminating the Special Rule for Covered Transactions with Financial Subsidiaries 

A final modification to FRA § 23A is elimination of the special rule permitting financial subsidiaries to 
avoid the 10 percent of capital and surplus limit on transactions with a parent bank.  As a result, a 
bank’s transactions with any one financial subsidiary will now be subject to the 10 percent quantitative 
limit (and also continue to count toward the aggregate 20 percent of capital and surplus limit) of FRA 
§ 23A. 

Amendments to Insider Lending Restrictions 

The Dodd-Frank Act includes several modifications to the insider lending provisions set forth at FRA § 
22(h).  As with the revisions to the TWA rules, these modifications are more restrictive on bank loans 
to senior officers, directors and their related interests, raise the concept of a “credit exposure,” and 
target derivatives. 

National Bank Lending Limits for Credit Exposures on Derivative Transactions 

Sections 610 revises the national bank lending limit to include “any credit exposure to a person arising 
from a derivative transaction, repurchase agreement, reverse repurchase agreement, securities 
lending transaction, or securities borrowing transaction” between a national bank and such person.  
For purposes of this section and the other insider lending revisions described below, a “derivative 
transaction” includes “any transaction that is a contract, agreement, swap, warrant, note, or option 
that is based, in whole or in part, on the value of, any interest in, or any quantitative measure or the 
occurrence of any event relating to, one or more commodities, securities, currencies, interest or other 
rates, indices or other assets.” 
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Consistent Treatment for State Bank Derivative Transactions  

Section 611 of the Dodd-Frank Act amends section 18 of the Federal Deposit Insurance Act (“FDIA”) 
by providing that an insured state bank may engage in a “derivative transaction” only if the lending 
limit law of its chartering state takes into account “credit exposures” in connection with derivative 
transactions.  As in the section 610 revisions for national banks, this amendment includes the concept 
of “credit exposure to derivatives transactions,” which is also present in the revisions to the TWA 
rules, discussed above. 

Additional Lending Limit for Insiders 

Section 614 of the Dodd-Frank Act amends FRA § 22(h) by providing that a bank will be deemed to be 
making an extension of credit for purposes of the insider lending restrictions by “having credit 
exposure to [a] person arising from a derivative transaction, … repurchase agreement, reverse 
repurchase agreement, securities lending transaction, or securities borrowing transaction” between 
the bank and the person.  This, again, repeats the theme of a credit exposure to a derivatives 
transaction. 

Limitation on Asset Purchases from Insiders  

Under section 615 of the Dodd-Frank Act, an insured institution “may not purchase an asset from, or 
sell an asset to,” a bank insider (or a related interest) of that person, unless (i) the transaction is on 
market terms, and (ii) in the event the proposed transaction represents more than 10 percent of the 
capital stock and surplus of the insured institution, it has been approved in advance by a majority of 
the institution’s board of directors not having an interest in the transaction.  In implementing this 
section, the FRB is required to consult with the OCC and FDIC regarding the terms of the rule issued 
by the FRB.  In a complementary amendment, section 615 eliminates FRA § 22(d), which authorizes 
purchases and sales of securities or other property by a bank to or from its directors and their related 
interests. 

Conclusion 

As with many other provisions of the Dodd-Frank Act, the affiliate transaction and insider lending 
restrictions of the Act provide for a significant degree of regulatory discretion and interpretive 
authority to determine their scope and applicability.  Key areas of focus in structuring the new rules 
will be a determination of what constitutes a “credit exposure,” what is included within the definition of 
a derivative transaction, and procedural issues such as how to implement the new TWA exemptive 
authority process.  It will be important for parties affected by the changes to the TWA and insider 
lending provisions to understand the impact of the new provisions and to inform the regulatory 
process, as appropriate, regarding issues and potential unintended consequences that may result from 
implementation of the new law.   

 

To view other thought leadership pieces on how this landmark legislation and the myriads of 
implementing regulations will affect your industry, please follow this link. 

  

http://www.paulhastings.com/GlobalFinancialResources.aspx
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Chris Daniel 
404-815-2217 
chrisdaniel@paulhastings.com 

Erica Berg Brennan 
404-815-2294 
ericabrennan@paulhastings.com 

San Francisco 

Stanton R. Koppel 
415-856-7284 
stankoppel@paulhastings.com 

Washington, D.C. 

V. Gerard Comizio 
202-551-1272 
vgerardcomizio@paulhastings.com 

Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com    

Kevin L. Petrasic 
202-551-1896 
kevinpetrasic@paulhastings.com
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