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SEC Issues Guidance on the Use of Company 
Web Sites  
FROM THE INVESTMENT MANAGEMENT PRACTICE GROUP  

The Securities and Exchange Commission (the 
“SEC”) has issued a new interpretive release 
(the “Release”) that provides additional 
guidance on the use of company web sites 
under the Securities Exchange Act of 1934 (the 
“Exchange Act”) and the antifraud provisions 
of the federal securities laws.1 The guidance 
expands on various interpretive releases and 
guidance previously issued by the SEC.2 The 
guidance in the Release became effective on 
August 7, 2008.  

The Release focuses principally on the 
following four topics: 

• When information posted on a company web 
site is “public” for purposes of the applicability 
of Regulation FD;3  

• Company liability for information on company 
web sites – including previously posted 
information, third-party hyperlinks, summary 
information and the content of interactive web 
sites; 

• The necessity to maintain appropriate 
disclosure controls and procedures that 
encompass web site dissemination of required 
information; and 

• The format of information presented on a 
company web site, with the focus on 
readability, not printability. 

I. The “Public” Nature of Information 
Presented on Company Web Sites and 
Regulation FD 

The Release first addresses whether the 
disclosure of information on a Company web 
site may be considered to constitute “public” 
disclosure under Regulation FD both for 
purposes of evaluating the (1) applicability of 
Regulation FD to subsequent private disclosure 
of the posted information, and (2) satisfaction 
of Regulation FD’s “public disclosure” 
requirement with respect to non-public 
information that had been previously 
selectively disclosed.4   

A. Whether Information on a Company Web 
Site Is Considered “Public” for Purposes of the 
Applicability of Regulation FD 

If information posted on a website is 
considered “public” under Regulation FD, then 
subsequent disclosure of such information to, 
for example, a securities analyst in a private 
conversation, would not constitute “selective 
disclosure of non-public information” which 
would otherwise trigger Regulation FD. In 
evaluating whether website information is 
“public” for these purposes, the Release 
indicates that companies must consider 
whether: (1) the company web site is a 
recognized channel of distribution; (2) posting 
of information on the company web site 
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disseminates the information in a manner 
making it available to the securities 
marketplace in general; and (3) there has 
been a reasonable waiting period for investors 
and the market to react to the posted 
information. 

With respect to the first test, the Release 
indicates that the determination of whether a 
company’s web site is a recognized channel of 
distribution of information will depend on the 
steps that the company has taken to alert the 
market to its web site and its disclosure 
practices, as well as the use by investors and 
the market of the company’s web site. With 
respect to the second test, the Release 
indicates that the determination of whether the 
posting of information on a company website 
disseminates the information in a manner 
making it available to the securities 
marketplace will generally depend on (a) the 
manner in which information is posted on a 
company web site, and (b) the timely and 
ready accessibility of such information to 
investors and the markets.  

The Release enumerates a number of non-
exclusive factors for companies to consider in 
evaluating whether their web site satisfies 
these first two requirements: 

• Whether and how the company informs 
investors that the company has a web site and 
that investors should refer to the company’s 
web site for information; 

• Whether the company has informed investors 
that it will post important information on its 
web site and whether it has a practice of 
posting such information on its web site;  

• Whether the company’s web site is designed 
to lead investors efficiently to information 
about the company, whether the information is 
prominently disclosed in the location known 
and routinely used for such disclosures, and 
whether the information is presented in a 
format readily accessible to the general public;  

• The extent to which information posted on 
the web site is reported on by the media or the 
extent to which the company has advised the 
media about such information and the size and 
market following of the company involved;5 

• The steps the company has taken to make its 
web site and the information accessible, such 
as RSS feeds, or releases through other 
distribution channels either to widely distribute 
such information or advise the market of its 
availability.  

• Whether the company keeps its web site 
current and accurate; 

• Whether the company uses methods other 
than its web site posting to disseminate 
information and to what extent those other 
methods are the predominant; and 

• The nature of the information. 

The third test, whether there has been a 
reasonable waiting period for investors and the 
market to react to the posted information, is a 
facts and circumstances test that will be 
unique to the particular company and the type 
of information involved. The Regulation 
suggests that if the information is important, 
companies should consider taking additional 
steps to alert investors and the market to the 
fact that important information will be posted 
prior to such posting. Such steps may involve 
filing or furnishing such information to the SEC 
or issuing a press release with such 
information.  

B. Whether a Company Web Site May be Used 
to Satisfy Requirements That It Make Prompt 
Public Disclosure of Information Previously 
Disclosed Selectively 

If a Company makes selective disclosure of 
non-public information, then Regulation FD 
requires that the company must promptly file 
or furnish a Form 8-K or use an alternative 
method or methods of disclosure of that same 
information that is reasonably calculated to 
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provide “broad, non-exclusionary distribution 
of the information to the public.” The Release 
notes that for some companies and in certain 
circumstances, posting of the information on 
the company’s web site can, in and of itself, be 
a sufficient method of making this public 
disclosure. In evaluating whether the web site 
posting can satisfy these public disclosure 
requirements, the Release states that 
companies should look to the same factors 
outlined above. As part of its evaluation, a 
company should also consider its web site’s 
capability to meet the simultaneous (in case of 
intentional disclosure) or prompt (in case of 
unintentional disclosure) timing requirements 
for public disclosure once selective disclosure 
has been made.  

II. Antifraud and Other Exchange Act 
Provisions 

The Release reiterates the SEC’s position 
expressed in earlier interpretive releases that 
the antifraud provisions of the federal 
securities laws, including the Exchange Act 
Section 10(b) and Rule 10b-56, apply to 
company statements made on the Internet in 
the same way they would apply to any other 
statement made by, or attributable to, the 
company. The Release discusses various ways 
that the SEC believes the antifraud rules 
should be applied to certain specific types of 
communications. 

A. Application of Antifraud Rules to Previously 
Posted Materials on Company Web Sites 

The Release sets forth the SEC’s views that a 
company that maintains previously posted 
material on its web site is not automatically 
considered to have reissued or republished 
such material for purposes of the antifraud 
rules just because the material remains 
accessible to the public. As a result, if the 
information is clearly identified as speaking as 
of a certain date, there would be no duty to 
update that information. However, if a 
company affirmatively restates or reissues a 
previously posted statement, the antifraud 

provisions would apply to such statement and 
such information would need to be accurate 
and current as of the date of reissuance. 

In circumstances where it is not apparent 
whether material speaks as of a certain date, 
the Release suggests a number of steps 
companies can take to avoid investor 
confusion. The Release recommends that such 
previously posted materials or statements 
should be: 

• Separately identified as historical or 
previously posted materials or statements, 
including, for example, by dating the posted 
materials or statements; and 

• Located in a separate section of the 
company’s web site containing previously 
posted materials or statements. 

B. Hyperlinks to Third-Party Information 

The Release also provides further guidance as 
to when a company will be deemed to be 
responsible and subject to liability for 
information obtained through hyperlinks to 
third-party information. The Release reiterate 
previous guidance that third-party information 
obtained through hyperlinks is generally 
attributable to the company if the company 
has: (1) involved itself in the preparation of 
the information (the “entanglement theory”), 
or (2) explicitly or implicitly endorsed or 
approved the information (the “adoption 
theory”).  

The Release discusses factors that may be 
considered when determining whether a 
company can be considered to have endorsed 
or approved hyperlinked information and 
states that a company should consider (1) the 
context of the hyperlink, including statements 
about the link and its placement, (2) the risk of 
confusing investors about the source of the 
information, and (3) presentation of the 
hyperlinked information graphically on the web 
site, including the layout of the screen 
containing the hyperlink.  
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The Release also discusses other methods, 
such as the use of “exit notices” or 
“intermediate screens” to denote that the 
hyperlink is to third-party information. While 
the Release states that such devices are 
helpful, it makes clear they are not dispositive 
and that standing alone they will not absolve a 
company from antifraud liability for third-party 
hyperlinked information.  

C. Summary Information 

The Release also addresses concerns with the 
use of summaries or overviews to present 
information, particularly financial information, 
on its web site. The Release states that 
companies should consider using appropriate 
explanatory language to identify summary or 
overview information. The Release also 
suggests several techniques that a company 
may utilize to highlight the nature of the 
summary or overview information, including 
(1) use of appropriate titles or headings, (2) 
use of additional explanatory language, (3) use 
and placement of hyperlinks to the more 
detailed information, and (4) use of a “layered” 
or “tiered” format that allows viewers to follow 
a logical path to more detailed information.  

D. Interactive Web Site Features 

With respect to interactive technologies for 
communicating over the Internet, such as 
blogs and electronic shareholder forums, the 
Release explains that a company is not 
responsible for the statements that third 
parties post on a web site the company 
sponsors, nor is a company obligated to 

respond to or correct misstatements made by 
third parties. However, the Release cautions 
that statements made by a company or by a 
person acting on its behalf using one of these 
forums are subject to the antifraud provisions 
of the federal securities laws.  

III. Disclosure Controls and Procedures 

The Release points out that use of a company 
web site to disclose information required under 
the Exchange Act requires companies to 
ensure that their disclosure controls and 
procedures adequately address that disclosure 
and that related officer certification 
requirements would apply to that web site 
information. The Release also notes that the 
disclosure controls and procedures do not 
apply to information posted on the company 
website that has not been posted for the 
purpose of complying with such company’s 
specific disclosure obligations under the 
Exchange Act.  

IV. Format of Information and Readability 

In recognizing that “the nature of online 
information is increasingly interactive, not 
static,” the Release clarifies that information 
appearing on a company’s web site need not 
satisfy a printer-friendly standard, unless 
explicitly required by other rules. As an 
example of such rules, the Release notes that 
proxy materials when delivered electronically 
are required to be presented in a format 
“convenient for both reading online and 
printing on paper.”7  
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers:

Chair – Investment Management Practice 
Group 

Michael R. Rosella 
212-318-6800 
mikerosella@paulhastings.com 

Vice Chair – Investment Management 
Practice Group 

David A. Hearth 
415-856-7007 
davidhearth@paulhastings.com 

Julie Allecta 
415-856-7006 
julieallecta@paulhastings.com 

Wendell M. Faria 
202-551-1758 
wendellfaria@paulhastings.com 

Michael Glazer 
213-683-6207 
michaelglazer@paulhastings.com 

Jacqueline A. May 
212-318-6282 
jacquelinemay@paulhastings.com 

Mitchell E. Nichter 
415-856-7009 
mitchellnichter@paulhastings.com 

Rey Pascual 
404-815-2227 
reypascual@paulhastings.com 

Domenick Pugliese 
212-318-6295 
domenickpugliese@paulhastings.com 

Gary D. Rawitz 
212-318-6877 
garyrawitz@paulhastings.com 

Arthur L. Zwickel 
213-683-6161 
arthurzwickel@paulhastings.com

 

 
1 See SEC Release No. 34-58288, File No. S7-23-08 (Aug. 1, 2008), available at 
http://www.sec.gov/rules/interp/2008/34-58288.pdf. 

2 See, for example, “Use of Electronic Media,” Release No. 33–7856 (Apr. 28, 2000). 

3 The Release specifically notes that it is not addressing issues relating to insider trading that may be implicated by 
disclosures on company web sites.  In addition, the Release is not intended to modify the positions the SEC has taken with 
respect to the Securities Act of 1933, as amended (the “Securities Act”), implications for private offerings or address issues 
under the Securities Act Rule 144 with respect to “public information.”    

4 In general, Regulation FD provides that when an issuer discloses material nonpublic information to certain enumerated 
persons, it must make a public disclosure of that information.  Pursuant to regulation FD, the required public disclosure 
may be made by filing or furnishing a Form 8-K, or by another method or combination of methods that is reasonably 
designed to effect broad, non-exclusionary distribution of the information to the public. See Regulation FD [17 CFR 
243.100 et seq.] 

5 In this regard the Release notes that companies with less of a market following, such as companies with smaller market 
capitalizations, may need to take more affirmative steps than companies with larger followings to inform investors and 
others that information is or has been posted on the company website and that they should look to the web site for current 
information about the company. 

6 Exchange Act Rule 10b-5 makes it unlawful to “make any untrue statement of a material fact or to omit to state a 
material fact necessary in order to make the statements made, in light of the circumstances under which they were made, 
not misleading.” 

7 See Exchange Act Rule 14a-16(c). 
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