
ENHANCED DISCLOSURE PROPOSED FOR MUTUAL FUND 
FRONT-END SALES LOAD BREAKPOINTS
From the Investment Management Practice Group

On December 17, 2003, the Securities and 
Exchange Commission (“SEC”) proposed 
new disclosure requirements to improve the 
information about “breakpoints” available to 
investors in mutual funds. “Breakpoints” are the 
investment levels that investors must achieve in 
order to receive a reduced front-end sales load 
when purchasing mutual fund shares.  Because 
many mutual fund investors purchase their 
shares through a broker-dealer or other financial 
intermediary and are charged a front-end sales 
load for doing so, the proposed disclosure is 
potentially important to many investors.

The new disclosure proposals are the culmination 
of efforts by the SEC, the NASD and others in 
the past two years to address concerns regarding 
the extent to which mutual fund investors were 
receiving breakpoint discounts.  The SEC, NASD 
and the New York Stock Exchange (“NYSE”) 
conducted a sweep examination of 43 broker-
dealers between November 2002 and January 
2003 and discovered instances in which many 
broker-dealers did not provide investors with 
breakpoints for which they were eligible. Because 
of this finding, the NASD in February 2003 
formed  the Joint NASD/Industry Task Force 
on Breakpoints with the Securities Industry 
Association and the Investment Company Institute 
(the “Task Force”).  The Task Force issued its 
report in July 2003.  

The Task Force reported that many of the 
significant challenges in applying breakpoints 
correctly were with respect to rights of 
accumulation, one of two principal ways in 
which an investor could take advantage of 
breakpoint discounts.  A right of accumulation 
typically permits an investor to aggregate shares 
owned in related accounts in some or all funds 
in a fund family in order to reach a breakpoint 

discount.  An investor may also  aggregate fund 
shares owned by persons related to the investor, 
or count earlier purchases of shares of funds in 
his or her accounts and related accounts in order 
to determine whether the investor is eligible for a 
breakpoint discount on a current purchase.  The 
other principal way in which an investor may take 
advantage of breakpoint discounts is through a 
letter of intent that obliges an investor to purchase 
a stated dollar amount of fund shares over a 
specified period (typically, 13 months).

The Task Force identified particular challenges to 
delivering breakpoints based on investors’ rights 
of accumulation.  It noted that broker-dealers 
have experienced difficulty in accessing and 
understanding the terms upon which mutual funds 
allow investors to aggregate both their holdings 
and those of related parties to reach breakpoints.  
It also noted that broker-dealers and mutual 
funds must communicate to investors the terms 
concerning rights of accumulations.  Finally, the 
Task Force noted that broker-dealers must obtain 
from investors necessary information regarding 
accounts eligible to be linked and, if applicable, 
historical costs.

To address these challenges, the Task Force 
provided 13 recommendations.  The SEC’s 
proposed new disclosure requirements for 
breakpoints are designed to implement the Task 
Force’s recommendations.  Specifically, the 
proposals  would require a mutual fund to:

• provide a brief description in its prospectus 
of arrangements that result in sales load 
breakpoints, including a summary of 
eligibility requirements, with more detailed 
information to be in the statement of 
additional information (“SAI”);
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• describe in its prospectus the methods used to 
value accounts in order to determine whether 
a shareholder has met sales load breakpoints;

• state in its prospectus, if applicable, that 
in order to obtain a breakpoint, it may 
be necessary for a shareholder to provide 
information and records, such as account 
statements, to a mutual fund or financial 
intermediary; and

• state in its prospectus whether it makes 
available on its website information regarding 
its breakpoints.

The SEC admonished that the  proposed 
requirements  would not reduce in any way a 
broker-dealer’s obligations to its customers with 
respect to mutual fund breakpoints, including 
its obligation to disclose information about 
breakpoints.

Disclosure of Arrangements that Result in 
Breakpoints in Sales Loads

Under the proposals, Item 8(a)(2) of Form         
N-1A would be amended to require that a mutual 
fund include the description of arrangements 
that result in breakpoints in, or elimination of, 
sales loads in its prospectus and not the SAI, as is 
currently permitted.1  The proposed amendments 
would also add “waivers for particular classes 
of investors” to the list of arrangements to be 
described.  The SEC has instructed that the 
prospectus disclosure be brief, and to further 
assist investors and financial intermediaries, 
the prospectus would be required to state, if 
applicable, that additional information concerning 
sales loads is set out in the SAI.

The instructions would also require that the 
prospectus include a brief summary of shareholder 
breakpoint eligibility requirements.  This summary 
would be required to include a description or list 
of the types of accounts (e.g., retirement accounts, 
accounts at other financial intermediaries), 
account holders (e.g., immediate family members, 
family trust accounts, solely-controlled business 
accounts), and fund holdings (e.g., funds held 
within the same fund complex) that may be 
aggregated for purposes of determining eligibility 
for sales load breakpoints.  The SEC explained 
that such a summary would assist investors and 
financial intermediaries to better understand the 
ways in which investors may take full advantage 
of breakpoint opportunities.

Disclosure of Methods Used to Value Accounts

The SEC is proposing a new Item 8(a)(3) that 
would require a mutual fund to describe in its 

prospectus the methods used to value accounts in 
order to determine whether a shareholder has met 
sales load breakpoints, including circumstances 
in which and the classes of individuals to whom 
each method applies.  The methods required to be 
disclosed, if applicable, would include historical 
cost (e.g., what the investor actually paid for the 
mutual fund at the time of purchase), net amount 
invested (or net asset value), and offering price (or 
public offering price (determined by adding the 
maximum front-end sales load charged to the net 
asset value)).

Disclosure Regarding Information and Records 
Necessary to Aggregate Holdings

Under new Item 8(a)(4), a mutual fund would be 
required to state in its prospectus, if applicable, 
that, in order to obtain a breakpoint discount, 
it may be necessary at the time of purchase for 
a shareholder to inform the fund or his or her 
financial intermediary of the existence of other 
accounts in which there are holdings eligible to 
be aggregated to meet sales load breakpoints, 
and describe any information or records (such 
as account statements) that may be necessary 
for a shareholder to provide to the fund or the 
financial intermediary for verification of the 
shareholder’s eligibility for a breakpoint discount.  
The description would include, if applicable, 
information regarding all accounts of the 
shareholder held at the financial intermediary and 
at another financial intermediary and all accounts 
held at any financial intermediary by related 
parties (e.g., immediate family members).

In addition, if a mutual fund permits breakpoints 
to be determined based on historical cost, it 
will be required to state in its prospectus that a 
shareholder should retain any records necessary to 
substantiate historical costs because the fund, its 
transfer agent, and financial intermediaries may 
not maintain this information.

Disclosure of Availability of Sales Loads and 
Breakpoints Information on Fund’s Website

The proposed amendments would require a 
mutual fund to state in its prospectus whether 
it makes available free of charge, in a clear and 
prominent format, on or through its website at 
a specified Internet address, the information that 
would be required in the prospectus and SAI 
regarding the fund’s sales load and breakpoints, 
including whether the website includes hyperlinks 
that facilitate access to the information.2  A 
mutual fund that does not make sales load and 
breakpoint information available on its website 
would be required to disclose the reasons 
why it does not do so.  The SEC believes that 
encouraging website disclosure of this information 
is in keeping with the modernization of the 

02



disclosure systems under federal securities laws 
and that it will assist investors, broker-dealers, 
and other financial intermediaries in accessing and 
understanding the terms on which mutual funds 
allow investors to aggregate their holdings and the 
holdings of related parties.

Presentation Requirements

The proposed amendments would require 
disclosure regarding arrangements resulting in 
breakpoints in, or elimination of, sales loads, and 
all other required sales load disclosure be adjacent 
to the table of sales loads and breakpoints.  The 
objective of this requirements is to require a 
mutual fund to present all of the required sales 
load and breakpoint information in a clear, 
concise and understandable manner, utilizing 
tables and charts where required or where it 
facilitates clear communication, and to provide 
the information in a manner that will be easily 
understood by investors.

The SEC has requested comments on these 
proposed amendments to Form N-1A by February 
15, 2004.  If you have any questions on any of 
the information summarized in this letter, please 
contact a member of our Investment Management 
Group.

In Los Angeles

Robert E. Carlson 213-683-6299
robertcarlson@paulhastings.com

Michael Glazer 213-683-6207
michaelglazer@paulhastings.com

Chad Conwell 213-683-6158
chadconwell@paulhastings.com

Laurie Dee 213-683-6163
lauriedee@paulhastings.com

Arthur L. Zwickel 213-683-6161
arthurzwickel@paulhastings.com

In New York

Michael R. Rosella 212-318-6800
mikerosella@paulhastings.com

Mitchell B. Birner 212-318-6027
mitchellbirner@paulhastings.com

Gary D. Rawitz 212-318-6877
garyrawitz@paulhastings.com

New York (Cont.)

Robert A. Boresta 212-318-6272
robertboresta@paulhastings.com

Kathleen D. Fuentes 212-318-6569
kathleenfuentes@paulhastings.com

Joshua H. Sternoff 212-318-6011
joshsternoff@paulhastings.com 

Brian Hurley 212-318-6531
brianhurley@paulhastings.com

Joseph Morrissey 212-318-6917
josephmorrissey@paulhastings.com

Christopher Tafone 212-318-6713
christophertafone@paulhastings.com

Matthew van Wormer 212-318-6962
matthewvanwormer@paulhastings.com

In San Francisco

Julie Allecta 415-856-7006
julieallecta@paulhastings.com

David A. Hearth 415-856-7007
davidhearth@paulhastings.com

Mitchell E. Nichter 415-856-7009
mitchellnichter@paulhastings.com

Catherine M. MacGregor 415-856-7068
catherinemacgregor@paulhastings.com

Adam Mizock 415-856-7094
adammizock@paulhastings.com

Thao H. Ngo 415-856-7049
thaongo@paulhastings.com

In Washington, D.C.

Wendell M. Faria 202-508-9574
wendellfaria@paulhastings.com

Notes

1 A fund would continue to disclose in its SAI information 
regarding breakpoints for affiliated persons of the fund 
(such as breakpoints provided to a fund director in 
connection with the director’s purchase of fund shares) 
and breakpoints provided in connection with the terms of a 
merger, acquisition, or exchange offer made under a plan of 
reorganization.

2 Proposed Item 8(a)(5).
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