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Delaware Court of Chancery Holds that a Board 
of Directors Can Eliminate Unvested Right to 
Advancement without Director Consent 
BY CARL SANCHEZ AND DEYAN SPIRIDONOV 

In a recent decision, the Delaware Court of 
Chancery clarified that, under Delaware law, a 
director’s right to advancement of expenses 
does not vest until a claim is asserted against 
the director. Until the right to advancement 
vests, the board can amend the bylaws to deny 
advancement to former directors. Schoon v. 
Troy Corp., 948 A.2d 1157 (Del. Ch. 2008).  

This decision is contrary to the common 
assumption that the right to advancement 
vests when a director takes office. It also has 
important implications for corporate policies 
concerning director advancement and 
indemnification. These policies affect a 
company’s ability to recruit well-qualified 
directors and to defend against claims that 
potentially lack merit. Because of the impact of 
this decision, boards should reevaluate the 
corporation’s bylaws to ensure that they are 
appropriate for the company’s needs.  

The Schoon Decision 

Background 

William Bohnen, a former director of Troy 
Corporation (“Troy”), and Richard Schoon, a 
current director who succeeded Bohnen on the 
board, sued Troy for the advancement of legal 
fees and expenses incurred during two 

lawsuits. In the first action, they filed a books 
and records action against Troy. In the second 
action, Troy sued Schoon and Bohnen, among 
others, for breach of their fiduciary duties, 
alleging that the two men intended to provide 
Troy’s confidential information to third parties. 

While the books and records action was 
pending, the Troy board amended its bylaws to 
exclude former directors from the group of 
people entitled to advancement of expenses. 

After the bylaw amendment, Schoon and 
Bohnen contacted Troy to formally request 
advancement of expenses incurred in the 
books and records action. Troy did not respond 
to this request. 

Later that month, Troy filed a new action 
against eight defendants, including Schoon and 
Bohnen, in which it claimed the two men had 
breached their fiduciary duties. Over the 
course of the litigation, Schoon and Bohnen 
sent Troy bills for their legal expenses from 
both the present action and the books and 
records lawsuit. The committee created to 
review these requests recommended 
advancement of only a small portion of the 
fees incurred by Schoon and Bohnen. Since 
Troy refused to advance the majority of their 
expenses, Schoon and Bohnen filed an action 
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seeking advancement of the legal fees incurred 
in both actions. 

The Court Held that the Bylaw Amendment 
Effectively Repealed the Former Director’s 
Right to Advancement 

The court began its analysis by looking to the 
language of the Delaware Corporations Code. 
The statute places very few limitations upon 
the power of corporations to grant 
advancement. Companies can provide 
advancement to former directors “as the 
corporation deems appropriate,” subject only 
to the limitation that former directors must 
provide an undertaking to repay the 
corporation if they are not entitled to 
indemnification.1 Many corporations indemnify 
directors to the fullest extent permitted by the 
law. Because the statute is very flexible, the 
court looked to Troy’s bylaws.  

Bohnen argued that his right to advancement 
had vested when he took office, so Troy was 
required to advance his expenses despite the 
bylaw amendment subsequently eliminating his 
right to advancement. 

The court held, however, that the right to 
advancement of expenses does not vest when 
the director takes office, but rather when the 
director has been named as a defendant in a 
lawsuit. Until this vesting occurs, the board can 
unilaterally change the bylaws to remove a 
director’s right to advancement. A board can 
eliminate advancement for a former director, 
even if the director seeks advancement for 
conduct that occurred prior to the bylaw 
amendment.  

Next, the court determined that language 
elsewhere in Troy’s bylaws providing that “the 
rights…shall continue as to a person who has 
ceased to be a director” did not prevent the 
board from unilaterally terminating 
advancement to former directors. Instead, this 
language means that a director will not lose 
the right to advancement by ceasing to be a 

director, so long as the right was vested while 
the director served on the board. 

Finally, the court dispensed with Bohnen’s 
argument that he was entitled to advancement 
because the bylaws indemnify former directors. 
The Court held that the provision for 
indemnification did not automatically require 
advancement because the Troy bylaws clearly 
separated the indemnification and 
advancement provisions. The Court reiterated 
that advancement and indemnification, though 
related, are “distinct types of legal rights.” 

Implications for Director Protection 

If Delaware corporations and directors want to 
prevent the board from unilaterally repealing a 
former director’s right to advancement, they 
can: 

• Revise the bylaws to provide that 
advancement provisions cannot be 
amended to prevent advancement for 
events that occurred before the 
amendment. 

• Add advancement provisions to the 
company charter, which the board 
cannot amend without shareholder 
approval.2  

• Directors could sign individual 
advancement agreements with the 
company. Because these agreements are 
contracts, they cannot be unilaterally 
modified.  

Conclusion 

The Schoon decision clarifies when the right to 
advancement of expenses becomes a vested 
contract right. Contrary to commonly-held 
belief, the right to advancement does not vest 
when a director takes office, but rather when 
the director is named as a defendant in a 
lawsuit. In light of this holding, corporations 
should review their bylaws to ensure that they 
accurately reflect their intentions. Also, boards 
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should note that since advancement and 
indemnification are “distinct types of legal 
rights,” a former director is not necessarily 
entitled to advancement if the bylaws provide 

for indemnification. The Schoon decision 
highlights once again the importance of 
carefully drafting bylaws concerning 
indemnification and advancement of expenses.  
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1 8 Del. Code Ann. §145(e) (2008). 

2 Stockholder approval, however, is required to make the change. 


