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Revisiting Advance Notice Bylaws in Light of 
Recent Delaware Decisions 
BY ROBERT R. CARLSON AND JEFFREY T. HARTLIN 

In March and April 2008, the Delaware Court of 
Chancery issued two decisions that place 
advance notice bylaws at the forefront of 
corporate governance matters for companies 
to address before the 2009 proxy season. 
These decisions reinforce the Court's stated 
goal of protecting the stockholder franchise 
and may give activist stockholders even 
greater opportunity to launch insurgent 
campaigns and raise a number of other 
proposals without providing advance notice to 
companies. Based on these developments and 
an increasing use of creative synthetic 
ownership structures, companies are 
encouraged to revisit their advance notice 
bylaw provisions. 

Background 

Advance notice provisions are a common 
feature in bylaws of publicly-traded companies. 
Generally these provisions require that any 
stockholder who wishes to nominate a 
candidate for election to the company's board 
of directors or to propose other business for 
consideration at a stockholders' meeting 
submit the proposal in writing to the company 
in advance of the meeting. The deadline for 
submitting a proposal for consideration at an 
annual stockholders' meeting is typically fixed 
at a specified number of days prior to the first 
anniversary of either the preceding year's 
annual stockholders' meeting date or the date 

the company's proxy statement for the 
preceding year's meeting was first distributed 
to stockholders, subject to adjustment in the 
event the current year's meeting date is 
advanced or delayed by more than a few 
weeks from the anniversary of the prior year's 
meeting date. In order to better manage the 
stockholder proposal process, companies also 
frequently set a date before which proposals 
may not be submitted. This outside date 
ensures that companies are not at risk of 
receiving stockholder proposals year-round. 
Advance notice bylaws frequently require that 
a stockholder submitting a proposal provide 
supplemental information regarding itself and 
the proposal, including any material "personal" 
interest it has in seeing the proposal adopted. 

Delaware and other state laws have long 
recognized a stockholder's right to submit 
proposals for consideration at stockholders' 
meetings. Advance notice bylaws are designed 
to add transparency and stability to the 
proposal process. By adopting an advance 
notice bylaw, a company can provide its 
management and board of directors adequate 
time and opportunity to evaluate and make 
recommendations with respect to stockholder 
proposals. This serves to ensure that all 
stockholders will be presented with both the 
stockholder proponent's and the company's 
views on each proposal, which allows them to 
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make a more informed voting decision. 
Advance notice bylaws also help companies 
conduct orderly meetings by prohibiting 
stockholders from raising last-minute proposals 
on the meeting floor. 

Rule 14a-8  

While advance notice bylaws are generally 
drafted to cover all stockholder proposals, Rule 
14a-8 promulgated under the Securities 
Exchange Act of 1934 (Rule 14a-8) sets forth 
procedures that stockholders must comply with 
to have their proposals included in the 
company's proxy statement. Among other 
requirements, Rule 14a-8 provides that a 
stockholder proponent must continuously hold 
at least a minimum amount of the company's 
securities for the full year immediately prior to 
submitting the proposal and continuing 
through the date of the meeting for which the 
proposal is made. The rule also generally 
requires that proposals be submitted to the 
company by no later than 120 days prior to the 
first anniversary of the distribution date of the 
company's proxy statement for its preceding 
year's annual stockholders' meeting. A 
company may exclude any stockholder 
proposal that does not comply with the 
procedural requirements set forth under the 
rule, subject to the stockholder proponent's 
opportunity to correct the procedural violation. 
Rule 14a-8 also provides a basis for a company 
to omit a stockholder proposal from its proxy 
statement on thirteen substantive grounds as 
long as the company gives notice of the reason 
for exclusion to the Securities and Exchange 
Commission. Of particular note, Rule 14a-8 
permits a company to exclude any proposal 
relating to an election for membership on its 
board of directors. 

The Delaware Chancery Court 
Decisions 

Delaware and other state courts have long 
recognized that if drafted properly, advance 
notice bylaws are an important mechanism in 
providing order and stability to the stockholder 

meeting process. However, two recent 
Delaware Chancery Court decisions have made 
clear that these provisions will be closely 
scrutinized and interpreted in favor of 
protecting the stockholder franchise. 

JANA Master Fund, Ltd. v. CNET Networks, Inc. 

The Court's first decision was issued in March 
2008 in JANA Master Fund, Ltd. v. CNET 
Networks, Inc. (No. 3447-CC, 2008 WL 660556 
(Del. Ch. Mar. 13, 2008), aff’d No. 140, 2008 
Term (Del. May 13, 2008)). In December 2007, 
JANA, an investment fund, notified CNET, an 
interactive media company, that it planned to 
submit a number of proposals for consideration 
at CNET's 2008 annual stockholders' meeting. 
Specifically, JANA proposed to replace two 
directors serving on CNET's eight-member 
classified board of directors, to amend CNET's 
bylaws to expand the board by five directors 
and to nominate a slate of directors to fill the 
five newly-created vacancies. If implemented, 
these changes would have placed JANA in 
control of CNET's board of directors. JANA 
planned to independently finance its proxy 
solicitation and did not request that CNET 
include any of the proposals in the company's 
annual meeting proxy statement. 

CNET contended that the proposals could be 
excluded from consideration at the annual 
meeting because JANA failed to comply with 
CNET's advance notice bylaw, which provided 
that: 

"Any stockholder of the Corporation 
that has been the beneficial owner of 
at least $1,000 of securities entitled to 
vote at an annual meeting for at least 
one year may seek to transact other 
corporate business at the annual 
meeting, provided that such business 
is set forth in a written notice and 
mailed by certified mail to the 
Secretary of the Corporation and 
received no later than 120 calendar 
days in advance of the date of the 
Corporation's proxy statement released 
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to security-holders in connection with 
the previous year's annual meeting of 
security holders (or, if no annual 
meeting was held in the previous year 
or the date of the annual meeting has 
been changed by more than 30 
calendar days from the date 
contemplated at the time of the 
previous year's proxy statement, a 
reasonable time before the solicitation 
is made). Notwithstanding the 
foregoing, such notice must also 
comply with any applicable federal 
securities laws establishing the 
circumstances under which the 
Corporation is required to include the 
proposal in its proxy statement or form 
of proxy." 

CNET correctly alleged that JANA would not 
have held any shares of CNET for at least one 
year as of the date of CNET's annual meeting, 
which was scheduled to be held in June 2008 
(in fact, JANA would have held its shares for 
only eight months as of the scheduled date of 
the annual meeting). JANA responded by filing 
a complaint for declaratory and injunctive relief 
in the Delaware Court of Chancery on the 
ground that CNET's bylaw provisions did not 
apply to JANA's proposals since JANA did not 
seek to include the proposals in CNET's proxy 
statement. JANA also claimed that CNET's 
advance notice bylaw constituted an 
unreasonable restriction on the stockholder 
franchise in violation of Delaware law.  

Without ruling on the validity of CNET's 
advance notice bylaw, the Delaware Chancery 
Court sided with JANA and found that the 
bylaw applied only to nominations and 
proposals that stockholders requested be 
included in CNET's proxy statement, rather 
than all stockholder proposals. As a result, 
because JANA did not request to include the 
proposals in CNET's proxy statement, the Court 
held that the proposals fell outside the scope of 
CNET's advance notice bylaw. 

The Court based its ruling on three 
conclusions. First, it determined that the 
language in the bylaw providing that 
stockholders "may seek to transact other 
business" did not "make sense" outside the 
context of Rule 14a-8. Because this language 
implied that stockholders must seek approval 
from the company to make a proposal, the 
Court reasoned that this requirement was only 
intended to apply where federal securities laws 
imposed a duty on stockholder proponents to 
obtain prior approval from CNET's 
management for inclusion in CNET's proxy 
statement. Second, it stated that the most 
reasonable explanation for CNET's bylaws tying 
the deadline for submitting stockholder 
proposals to the date the prior year's proxy 
statement materials were distributed, rather 
than the date of the prior year's meeting, was 
to provide management with sufficient time to 
include the proposal in the company's proxy 
statement. The Court noted that it could not 
"find a single example of a permissible 
advance notice bylaw that has set the notice 
required by reference to the release of the 
company's proxy statement." Third, the Court 
concluded that by incorporating the federal 
securities law requirements applicable to 
stockholder proposals, CNET's advance notice 
bylaw was intended to cover only the 
stockholder proposals that were subject to 
these requirements, namely those under Rule 
14a-8. Understanding the breadth of its 
interpretation, the Court stated that "CNET is 
correct that it has no other advance notice 
provision and that if the Notice Bylaw is 
interpreted to apply only to 14a-8 proposals, 
then 'any of CNET's thousands of stockholders 
are free to raise for the first time and present 
any proposals they desire at the Annual 
Meeting.' Although this may sound daunting, it 
is the default rule in Delaware." 

On May 13, 2008, the Delaware Supreme 
Court affirmed the Court of Chancery's 
decision. 
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Levitt Corp. v. Office Depot, Inc. 

One month after its ruling in JANA, the 
Delaware Court of Chancery issued another 
opinion concerning advance notice bylaws in 
Levitt Corp. v. Office Depot, Inc. (No. 3622-
VCN, 2008 WL 1724244 (Del. Ch. Apr. 14, 
2008)). Office Depot, a supplier of office 
products and services, filed its 2008 annual 
meeting proxy statement with the SEC in 
March 2008. The annual meeting notice to 
stockholders filed with the proxy statement 
listed as the meeting's first item of business: 
"[T]o elect twelve (12) members of the Board 
of Directors for the term described in this 
Proxy Statement." Four days later, Levitt, a 
real estate development company, filed its own 
preliminary proxy statement to solicit proxies 
in favor of two of its own nominees for Office 
Depot's board of directors. Levitt did not 
provide Office Depot with advance notice of its 
proposal to nominate the two candidates. 

Like CNET, Office Depot argued that Levitt's 
nominations could be excluded from 
consideration at the annual meeting because 
Levitt failed to comply with Office Depot's 
advance notice bylaw, which provided: 

"At an annual meeting of the 
stockholders, only such business shall 
be conducted as shall have been 
properly brought before the meeting. 
To be properly brought before an 
annual meeting, business must be (i) 
specified in the notice of the meeting 
(or any supplement thereto) given by 
or at the direction of the Board of 
Directors, (ii) otherwise properly 
brought before the meeting by or at 
the direction of the Board of Directors 
or (iii) otherwise properly brought 
before the meeting by a stockholder of 
the corporation … For business to be 
properly brought before an annual 
meeting by a stockholder, the 
stockholder must have given timely 
notice thereof in writing to the 

Secretary of the corporation…not less 
than 120 calendar days before the date 
of Company's proxy statement 
released to shareholders in connection 
with the previous year's annual 
meeting… ." 

Office Depot claimed that the nomination of 
directors constituted "business" that must be 
properly brought before the annual meeting to 
be considered by stockholders. The company 
further asserted that its annual meeting notice 
limited the first agenda item solely to the 
election of the company's slate of twelve 
director nominees. As a result, Office Depot 
concluded that Levitt was required to submit 
its two nominees for consideration to the 
company by the 120-day deadline set forth in 
the advance notice bylaw, which Levitt failed to 
do. 

The Court first determined that based on the 
use of the term "business" in Section 211(b) of 
the Delaware General Corporation Law as well 
as its "common meaning," the definition of 
"business" under Office Depot's bylaws should 
be construed broadly to include both the 
nomination and the election of directors. 
Second, it held that Office Depot had properly 
brought the business of electing directors 
before the meeting by listing it as an agenda 
item in its annual meeting notice. The Court 
added that it found no support for Office 
Depot's contention that the "business" of 
electing directors was limited solely to the 
election of its twelve nominees and further 
concluded that the "business" of electing 
directors at the stockholders' meeting included 
the related act of nominating directors for 
consideration at the meeting. To support its 
conclusion, the Court noted that neither Office 
Depot's bylaws nor Delaware law distinguish 
between the nomination and election of 
directors, implying that the nomination and 
election of directors are part of the same 
"business." As a result, it concluded that Office 
Depot had also properly raised the business of 
nominating directors in its annual meeting 
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notice, which effectively exempted Levitt's 
proposal from the 120-day advance notice 
requirement contained in Office Depot's 
bylaws. The Court noted that it may have 
reached a different conclusion if Office Depot's 
annual meeting notice had clearly separated 
the business of electing directors from the 
business of nominating directors. 

Recommendations 

Together JANA and Levitt reflect the 
importance Delaware courts place on 
maximizing stockholder franchise rights and 
construing any limitations on these rights 
narrowly. Based on these decisions and the 
rapid evolution of synthetic ownership 
structures, companies (including those 
incorporated outside Delaware) should review 
their advance notice bylaws to ensure they 
address the following points: 

Clarify that the advance notice bylaw 
applies to director nominations and other 
stockholder proposals 

The bylaws should clearly state that the 
advance notice provisions apply to all 
stockholder proposals whether or not the 
stockholder proponent seeks to have them 
included in the company's proxy statement. 
Specifically, advance notice bylaws should 
expressly cover director nominations, director 
elections and all other business that may be 
conducted at a stockholders' meeting. This 
may be best accomplished by including 
separate advance notice bylaw provisions for 
director nominations and elections, on the one 
hand, and all other stockholder proposals, on 
the other. Companies may also wish to place 
the two proposal groups in separate sections of 
their bylaws.  

Clarify that the advance notice bylaw 
procedures for stockholder proposals are 
independent of the procedures prescribed 
under Rule 14a-8 

Companies should also make clear that the 
advance notice provisions are entirely 
independent of the provisions regulating 
stockholder proposals under Rule 14a-8, and 
are not intended to enlarge, minimize or 
otherwise supersede the provisions of Rule 
14a-8 in any manner. To avoid the result in 
JANA, in the event a company wishes to 
incorporate one or more provisions of Rule 
14a-8 or any other rule into its advance notice 
bylaw, the company should explicitly include 
the language from those provisions in its bylaw 
rather than simply incorporate the applicable 
rule by reference. 

Identify by name each director candidate 
eligible for election at the meeting 

A number of stockholders' meeting notices list 
as the agenda item for the election of directors 
only the number of directors to be elected at 
the meeting. Following Levitt, companies 
should consider listing in their meeting notices 
the name of each candidate standing for 
election and expressly state that only these 
individuals are eligible to be elected at the 
meeting. 

Provide that the advance notice bylaw 
applies to both annual and special 
stockholder meetings 

Companies should ensure that their advance 
notice bylaws apply to all stockholder 
meetings. The number of special stockholder 
meetings has increased over the past few 
years in large part due to greater stockholder 
activism and a response by a number of 
companies to give their stockholders authority 
to call special meetings (or greater authority to 
call them where the companies' bylaws already 
provide stockholders some right to call special 
meetings). Companies that limit their advance 
notice bylaws solely to annual meetings may 
find themselves unprepared to handle an 
insurgent campaign launched outside the 
annual meeting process. 
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Revisit the deadlines for submitting 
stockholder proposals 

Both CNET's and Office Depot's advance notice 
bylaws required stockholders to submit all 
proposals at least 120 days prior to the one-
year anniversary of the mailing of the proxy 
statement for their preceding years' annual 
stockholders' meetings, including the proposals 
that stockholders did not seek to include in the 
companies' proxy statements. As a result, 
stockholder proposals for each company's 
annual meeting would have been due more 
than 140 days prior to the applicable meeting 
date. Although the Delaware Chancery Court 
did not rule on the validity of either company's 
bylaws, including the deadline for submitting 
stockholder proposals for consideration at an 
annual meeting, these advance notice periods 
may have had an impact on the Court's 
decisions. Accordingly, companies should 
consider the following.  

First, it may be advisable for companies with 
advance notice periods similar to CNET's and 
Office Depot's to tie the deadline for 
stockholder proposals to the first anniversary 
of the date of their prior year's meeting, rather 
than the mailing date of the proxy materials 
for the meeting. The JANA Court highlighted 
that it had not found one "permissible" 
advance notice bylaw tying the deadline for 
stockholder proposals to the release of the 
company's proxy statement for its prior year's 
annual meeting. The Levitt Court made it a 
point to note that earlier versions of Office 
Depot's bylaws set the deadline for submitting 
stockholder proposals to 90 days prior to the 
one-year anniversary of the prior year's annual 
meeting, which may suggest that Office 
Depot's change factored into the Court's 
decision. 

In addition, companies should be aware that 
neither JANA nor Levitt announced a specific 
advance notice deadline that would withstand 
review by the courts. Based on the tenor of 
Levitt, companies with advance notice periods 

that require stockholder proposals to be 
submitted more than 120 days prior to the 
anniversary of the prior year's annual meeting 
may consider reducing them to increase the 
likelihood that this deadline will not render 
their bylaws invalid. However, until this issue is 
finally resolved by the Delaware courts, 
companies may continue to be subject to 
stockholder claims challenging the validity of 
their advance notice periods. 

Companies that have not done so may also 
wish to set an outside date before which a 
proposal will not be accepted. Typically, the 
outside date falls 30 to 60 days prior to the 
deadline for submitting the proposal. 

Require comprehensive information 
regarding the stockholder proponent and 
its proposal 

With the rapid evolution of complex 
stockholding arrangements, companies should 
revisit their advance notice bylaws to ensure 
both their boards of directors and their 
stockholders have the best information 
available to evaluate each stockholder 
proposal. In particular, companies should 
consider requiring that any stockholder 
submitting a proposal demonstrate whether its 
economic interest in the companies' shares 
comports with its voting interest. Many 
stockholder proponents, including hedge funds, 
have synthetic or temporary ownership 
positions through hedging, short position, 
equity swap, stock-lending and other 
derivative arrangements that differentiate their 
economic interest from their voting interest. 
This information is critical to allow a board of 
directors to evaluate and make a 
recommendation with respect to a stockholder 
proposal and to allow a company to provide all 
stockholders greater visibility regarding the 
proposal in order for them to make a fully 
informed decision. Because current federal 
securities laws, including Rule 14a-8, generally 
do not require that these ownership 
arrangements be publicly disclosed, companies 
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are encouraged to solicit this information 
through their advance notice bylaws. 

In addition, companies should consider 
requiring that any stockholder seeking to 
submit a proposal for consideration at a 
stockholders' meeting provide to the company 
as part of its proposal all information that 
would be required to be disclosed by the 
company in its proxy statement under federal 
securities laws (namely Regulation 14A of the 
Exchange Act) if the proposal had been made 
by the company. This should apply whether or 
not the stockholder is seeking to include the 
proposal in the company's proxy statement. 
For director nominations, a stockholder should 
also be required to disclose any current or 
prior relationships, financial or otherwise, with 
the nominee. For other business proposed to 
be conducted, the stockholder proponent 
should be required to disclose any material 
interest it has in the business. 

Perform a thorough review to identify and 
eliminate any ambiguities 

In both JANA and Levitt, the Delaware Court of 
Chancery emphasized that any ambiguity or 
inconsistency in a company's bylaws will be 
construed in favor of the stockholder franchise. 
Although CNET and Office Depot arguably had 
a good faith expectation that their advance 
notice provisions would cover the stockholder 
proposals at issue, in each case the Court 
applied a technical reading and either stated or 
strongly implied that it would resolve 
provisions that were susceptible to competing 

interpretations in favor of the stockholder 
proponents. Companies should consider taking 
a fresh look at their bylaws, particularly those 
provisions imposing limitations on franchise 
and other rights of stockholders, to ensure 
they clearly and completely reflect the 
companies' intent and expectations. 

Disclosure Requirements 

Publicly-reporting companies must file a Form 
8-K (under Item 5.03) within four business 
days after amending their bylaws unless the 
amendment was previously disclosed in a 
proxy statement or information statement filed 
with the SEC. In addition, if the bylaw 
amendment changes the procedures by which 
the company's stockholders may recommend 
nominees to the board of directors, the 
company will need to describe any material 
changes to the nomination procedures in its 
next Form 10-Q (under Part II, Item 5(b)) or 
Form 10-K (under Part III, Item 10). 

Conclusion 

Although neither decision served to invalidate 
the companies' advance notice bylaws, JANA 
and Levitt reinforce that Delaware courts will 
continue to apply a technical reading and 
interpret these provisions in a manner favoring 
the stockholder franchise. In light of these 
decisions, companies should review their 
advance notice provisions carefully to ensure 
they comport with the companies' expectations 
and address the concerns highlighted by the 
Delaware Chancery Court.  
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