
 

  1 

Contracts Go Green: Incorporating Standard 
Terms and Conditions by Reference to a 
Company Website 
BY ROBERT R. CARLSON, STEPHEN E. LEE & JENNIFER MORRA 

In an increasingly eco-conscious business world, 
companies are discovering the benefits of 
adopting “greener” methods for conducting 
business, such as powering their operations 
through alternative energy sources and reducing 
their carbon footprint by sourcing supplies 
locally. 

Legal counsel may consider doing their part for 
the environment by incorporating by reference 
into commercial contracts standard terms and 
conditions described on a specific company 
website. This policy would presumably reduce 
the amount of paper used by both the company 
and the counterparty.  

Courts have supported this form of incorporation 
by reference into commercial contracts. For 
example, in International Star Registry of Illinois 
v. Omnipoint Marketing,1 the text of a master 
contract stated, “By my signature below, I certify 
that I have read and agree to the provisions set 
forth in this invoice and to the terms and 
conditions posted at http://www.omnipoint 
marketing.com/genterms.html.”2 All subsequent 
invoices issued pursuant to the master contract 
included language indicating that the terms and 
conditions were to be found online and cited the 
specific web address at which the applicable 
terms and conditions could be found. The court 
determined that where the language of a 

contract indicates that the parties intend to be 
bound by the terms and conditions posted on the 
specified web page those terms and conditions 
have been incorporated by reference.  

In making its determination, the court relied on 
the established rule that “a document is 
incorporated by reference into a contract if the 
contract describes the document and expresses 
the parties’ intent to be bound by its terms.”3 
Further, the court relied heavily on the detail 
included in the contract when attempting to 
incorporate an electronic document. In other 
words, it is not enough to refer simply to the 
company’s general homepage. The contract 
must provide a specific link that will go directly 
to the document referenced.4 

Further supporting the use of electronic 
documents in contract formation is the Uniform 
Electronic Transactions Act of 1999 (“UETA”), 
which has been adopted by all U.S. states (some 
with modifications) except Washington and 
Georgia. According to § 7(b) of UETA, “a 
contract may not be denied legal effect or 
enforceability solely because an electronic record 
was used in its formation.” Therefore, 
referencing an electronic document as part of 
the contract is no less valid than referencing a 
hard copy exhibit. This section of UETA supports 
the conclusion that an electronic document may 
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be incorporated into a contract by reference. If, 
however, parties choose to conduct their 
transaction using electronic means, those 
electronic records must be “capable of retention 
by the recipient.” According to § 8(a) of UETA, 
this requirement is met simply by not inhibiting 
the recipient’s ability to print or store the 
electronic records. 

Companies opting to incorporate standard terms 
and conditions from a website should be 
protected against arguments that the 
counterparty was not aware of updates to the 
website. In Briceno v. Sprint Spectrum, L.P.,5 
the court held that a customer who was 
informed of, but did not read, updates to the 
terms and conditions that were posted online 
was bound to those amended terms and 
conditions, particularly since there was no 
attempt to conceal the original or amended 
terms and conditions. In Briceno, the court did 
not require that updates be sent, but simply 
noted that Sprint had indicated on each invoice 
that "Terms and Conditions were periodically 
amended and listed two ways in which 
customers could access information about any 
changes." Although the court did not require 
updates to be sent, it may be good practice to 
do so. 

Given the flexible nature of Internet or electronic 

documents, best practice dictates that the 
underlying written contract expressly state that 
the standard terms and conditions are subject to 
change and that the counterparty is advised to 
review the indicated web page before accepting 
the contract. Moreover, for those contracts that 
lay the foundation for a continuing business 
relationship and which provide for ongoing 
purchase orders or service requests, the 
underlying written contract should expressly 
state that the terms and conditions applicable to 
each new delivery or service will be those in 
effect on the web page at the time the 
counterparty accepts the offer for such delivery 
or service.6 In addition, legal counsel should 
keep records of the dates on which the standard 
terms and conditions change, as well as all prior 
versions of the terms and conditions, for 
reference purposes. Legal counsel may also 
consider sending notifications to the 
counterparty when the terms and conditions 
change.  

In summary, as long as there is a sufficient 
description of the document, a specific web 
address given at which it can be found, and a 
way for the recipient to retain a copy of the 
document, electronic records placed on websites 
may be successfully incorporated by reference 
into commercial contracts, thereby contributing 
to the greening of business practices. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings Los Angeles lawyers: 

Robert (Rob) R. Carlson 
213-683-6220 
robcarlson@paulhastings.com 

Stephen E. Lee 
213-683-6281 
stephenlee@paulhastings.com 
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1 2006 U.S. Dist. Lexis 68420 (N.D. Ill. 2006).  

2 Id. at 5.  

3 Id. at 10. See also Micrometl Corp. v. TranzAct Tech., Inc., 2008 U.S. Dist. Lexis 44736, 10 (S.D. Ind. 2008) (holding a 
contract which repeatedly acknowledged that the governing principles were located on TranzAct’s website clearly indicated 
that both parties intended to be bound by the electronic record, and that the electronic record was therefore incorporated 
by reference). Such intent to be bound does not apply only to expressly signed contracts, but also to those offers that are 
accepted by performance. See Southwest Airlines Co. v. Boardfirst, LLC, 2007 U.S. Dist. Lexis 96230, 16 (N.D. Tex. 2007) 
(Where the terms of the contract include a reference to an electronic document, acceptance by performance will confirm 
acceptance of that electronic document as well). 

4 Id. at 11. 

5 911 So. 2d 176, 181 (Fla. Ct. App. 2005). 

6 In accordance with § 2-207 of the U.C.C., the terms and conditions that are in effect at the time of acceptance will be 
binding, unless there is express or implied acceptance of later altered terms. This memorandum addresses only general 
contractual rules of incorporation by reference, and does not attempt to provide guidance for retroactive terms and 
conditions. 
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