
 

  1 

New Provisions to the Taxation of Real Estate 
Funds in Italy 
BY BERNADETTE ACCILI & ROBERTO CORNETTA 

The new bill for the budget law for the year 
2009, passed on June 25, 2008, introduced 
significant amendments to the taxation of real 
estate funds in Italy. 

The new provisions, if approved by the 
Parliament as proposed by the Government, will 
significantly hinder the taxation of closely held 
real estate funds and of Italian investors. 
Therefore, it is likely that some investors will 
dispose of their units and that some funds will be 
forced to sell some of their portfolio properties, 
thus opening new opportunities for foreign 
investors in the Italian real estate market. 

Income Taxes 

The main framework for the taxation of real 
estate funds was introduced in 2001 with 
L. 351/2001. With Law Decree 269/2003 (“D.L. 
269/03”), amendments were subsequently 
introduced providing that real estate funds were 
no longer subject to (i) the corporate income tax 
(“IRPEG” at the time), (ii) the local income tax 
(“ILOR”), and (iii) to the property tax of the 1% 
on the net value of the fund. Moreover, D.L. 
269/03 introduced a withholding tax of 12.50% 
on income paid to the investors on capital gain in 
case of reimbursement and/or sale of the units. 

As mentioned, on June 25, 2008, the Italian 
Government issued Law a Decree (“D.L. 
122/08”) providing: 

(a) the reintroduction of the property tax of 
the 1% on the net value of the real 
estate fund if the majority of the fund is 
formed with the contribution of real 
estate assets, real estate rights or 
interests in real estate companies and in 
case: 

• the units are held by less than ten 
subscribers unless 50% or more of 
the units are held by pension funds, 
nonresident individuals, sole 
entrepreneurs, state-owned entities, 
entities belonging to the mandatory 
social security system, or companies 
and entities if participations are held 
within the scope of the business 
activity; or 

• more than two-thirds of the units in 
a hedge and/or reserved fund are 
held altogether by individuals related 
to each other by a family relationship 
or affinity, by companies and entities 
controlled by the above-mentioned 
individuals or in which such 
individuals have a right to more than 
50% of the profit, and by trusts in 
which such individuals are settlors or 
trustees (so-called “closely held 
funds”). 

(b) the increase of the withholding tax from 
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12.5% up to 20%, through the 
amendment of Article 7, paragraph 1, of 
the D.L. 351/2001 for all Italian resident 
investors. 

Fund Taxation  

Currently, real estate funds are not subject to 
the corporate income tax (“IRES”) and the local 
tax on value of production (“IRAP”), nor to 
property tax.  

No withholding tax is levied on income from 
capital derived by the fund (e.g., interest on loans 
or bonds or bank accounts, dividends, etc.). 

In particular, no withholding tax is levied on: 
(i) interests or any other income from loans; 
(ii) interests or any other income from bonds or 
similar securities issued by listed companies, banks 
or formerly state-owned companies transformed 
into corporations; (iii) interests or any other income 
on government bonds or similar securities; 
(iv) interests or any other income from bonds issued 
and listed abroad; (v) interests from bank accounts; 
(vi) income derived from secured securities lending; 
(vii) proceeds from the securities issued by special 
purpose vehicles involved in securitization 
transactions; (viii) dividends; or (ix) income derived 
from the participation in nonresident funds 
marketed in Italy. 

All the above-listed items of income as well as any 
capital gains obtained by the fund are not taxed in 
the hands of the fund. Exceptions to the rule are 
interests and income derived from commercial 
papers (cambiali finanziarie), atypical securities, 
and bonds issued by non-listed companies. These 
items of income are subject to final withholding 
taxes at a 12.5% or 27% rate, depending on the 
underlying loan/bond. 

As mentioned, closely held funds will be again 
subject to a 1% property tax if the bill is 
approved. 

Investors Taxation 

The company managing the fund must levy a 
withholding tax (currently at the rate of 12.5%, 

which will be increased for Italian investors to 
20%) on income paid to the investors and, in 
case of reimbursement of the units, on the 
amount paid to the investors that exceeds the 
subscription or purchase price paid by the 
investors. The withholding tax is levied on the 
amount of proceeds attributable to each unit on 
the basis of the periodical reports, which the 
managing company must publish pursuant to the 
regulations of the Bank of Italy.  

The withholding tax is paid on account of the 
income tax of the recipient if the latter is (i) a 
sole entrepreneur, with respect to units held as a 
business asset; (ii) an Italian resident 
partnership; (iii) an Italian resident company, or 
(iv) a nonresident company with a permanent 
establishment in Italy. 

Furthermore, D.L. 112/08 provides that 
companies or entities that, unless otherwise 
proved, hold more than 50% of the real estate 
fund’s closed-end units and are directly or 
indirectly controlled by individuals, through trust 
or through a third party, must be considered 
Italian residents. 

The withholding tax is final in all other cases 
(e.g., the recipient is an individual or entity 
resident in Italy that does not carry out a 
business activity, an IRES tax-exempt entity, 
etc.).  

However, the withholding tax does not apply if 
the recipient is: (i) an Italian investment fund 
subject to taxation in Italy; (ii) an Italian 
pension fund; or (iii) a non-Italian resident that 
is resident in a country with which Italy has an 
effective exchange of information provision. 

Capital gains on the transfer of the units of a 
real estate fund are included in the overall 
income of the investor and are subject to 
personal income tax (“IRPEF”) and IRES, 
depending on whether the investor is both a sole 
entrepreneur and a company resident in Italy or 
a nonresident with a permanent establishment in 
Italy.  
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In all other cases, a 12.5% capital gain tax applies. 
However, capital gains on the transfer of the units 
of a real estate fund are tax exempt in Italy if they 
are realized by nonresidents without a permanent 

establishment in Italy, provided that the 
nonresident is resident in a country that allows an 
effective exchange of information with Italy. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact either 
of the following Paul Hastings Milan lawyers: 

Bernadette Accili  
39-02-30414-208 
bernadetteaccili@paulhastings.com 

Roberto Cornetta  
39-02-30414-202 
robertocornetta@paulhastings.com 

 

18 Offices Worldwide Paul, Hastings, Janofsky & Walker LLP www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be relied upon or construed as legal 
advice. The views expressed in this publication reflect those of the authors and not necessarily the views of Paul Hastings. For specific information on recent 
developments or particular factual situations, the opinion of legal counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some 
jurisdictions. Paul Hastings is a limited liability partnership. Copyright © 2008 Paul, Hastings, Janofsky & Walker LLP. 

IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are hereby advised that any written tax advice contained herein or 

attached was not written or intended to be used (and cannot be used) by any taxpayer for the purpose of avoiding penalties that may be imposed under the 
U.S. Internal Revenue Code. 


