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California Court of Appeal Clarifies State Meal 
and Rest Period Requirements in Brinker 
Restaurant Corporation  
BY RAYMOND W. BERTRAND AND MAUREEN E. O’NEILL 

 
In Brinker Restaurant Corporation,1 the Fourth 
Appellate District provided long-awaited guidance 
on several issues of significant interest to 
California’s employers and employment law 
community. Addressing California’s rules for 
providing meal and rest periods, as well as the 
standards for class certification of such claims, the 
Brinker court rejected every one of plaintiffs’ 
arguments. The court held that: (1) employers 
must only “make available” meal periods for 
employees, and need not “ensure” that meal 
periods actually are taken; (2) employers are not 
required to provide meal periods for every five 
consecutive hours an employee works; (3) 
employers must permit rest breaks every four 
hours or major fraction thereof, and need not 
provide rest breaks in the middle of the work 
period, where impracticable, or before the first 
meal period; and (4) the plaintiffs’ claims for meal 
and rest period violations, and their claims that 
employees worked off-the-clock, involved 
predominately individual issues and therefore were 
not amenable to class treatment.  

Background 

Brinker Restaurant Corporation operates more 
than 100 restaurants in California. Brinker’s meal 
period policy provides that employees are entitled 
to a 30-minute meal period, for which they must 
clock-out, when they work a shift exceeding five 

hours. Brinker’s rest period policy states that 
employees who work more than 3.5 hours during a 
shift are eligible for a ten-minute break for each 
four hours that they work. Brinker requires 
employees to sign a document acknowledging 
these policies. Brinker expressly prohibits 
employees from working without first clocking in, 
and advises employees that working off-the-clock 
violates company policy. 

In Brinker, five plaintiffs brought a class action 
alleging that the company failed to provide certain 
meal and rest periods or compensation in lieu 
thereof, and that employees worked off-the-clock 
during meal periods (or their managers “shaved” 
their time by adjusting employee payroll records to 
reflect shifts of less than five hours). The trial 
court certified rest break, meal period and off-the-
clock subclasses, and Brinker challenged the 
certification order in a writ of mandamus. 

Addressing Brinker’s writ for the second time, this 
time in a published decision,2 the Fourth Appellate 
District vacated the trial court’s class certification 
order and directed the trial court to enter a new 
order denying class certification. The Court of 
Appeal observed that a trial court cannot 
determine whether individual or common issues 
predominate, and thus whether class certification 
is proper, without first assessing the law applicable 
to the class claims and the legal elements of each 
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claim. Accordingly, the Court of Appeal first 
addressed the legal issues underlying each of the 
class claims before turning to the standards 
applicable to class certification of those claims.  

Meal Period Rulings in Brinker 

Plaintiffs advanced three legal arguments in 
support of their meal periods claim. First, plaintiffs 
contended that Brinker had an affirmative duty to 
“ensure” that its hourly employees were provided 
30-minute uninterrupted meal periods, and not 
merely to “make available” such meal periods. 
Second, plaintiffs alleged that California law 
required Brinker to provide a 30-minute meal 
period for every five consecutive hours of work 
(referred to as the “rolling five-hour” meal period 
claim). Third, plaintiffs complained about Brinker’s 
practice of “early lunching,” whereby Brinker would 
require certain hourly employees to take meal 
periods at the beginning of their shifts, which 
plaintiffs contended caused these employees to 
work up to nine hours straight without an 
additional meal period. The court rejected each of 
these arguments. 

“Provide” Means to “Make Available” – Not 
“Ensure” 

California Labor Code Section 512(a) states that 
“[a]n employer may not employ an employee for a 
work period of more than five hours per day 
without providing the employee with a meal 
period of not less than 30 minutes, except that if 
the total work period per day of the employee is no 
more than six hours, the meal period may be 
waived by mutual consent of both the employer 
and employee.” (Emphasis added). Further, “[a]n 
employer may not employ an employee for a work 
period of more than 10 hours per day without 
providing the employee with a second meal 
period of not less than 30 minutes, except that if 
the total hours worked is no more than 12 hours, 
the second meal period may be waived by mutual 
consent of the employer and the employee only if 
the first meal period was not waived.” (Emphasis 
added).3  

Plaintiffs argued that “provide” in Section 512(a) 
means “ensure,” and thus an employer has a duty 
to make sure that its hourly employees actually 
take the meal periods made available to them. In 
deciding what meaning to give the word “provide,” 
the court first referenced the dictionary definition 
of “provide” as “to supply or make available.” The 
court also cited two recently decided federal court 
cases, White v. Starbucks4 and Brown v. Federal 
Express,5 both of which rejected the notion that 
employers must ensure that their employees take 
meal breaks. The White and Brown decisions both 
noted that it would be “impossible to implement” a 
system whereby employers were forced to ensure 
meal breaks, and observed that such a system 
would place an “undue burden” on employers and 
“create perverse incentives, encouraging 
employees to violate company meal break policy in 
order to receive extra compensation under 
California wage and hour laws.” Persuaded by the 
reasoning of these cases, the Fourth Appellate 
District concluded that “employers need not ensure 
meal breaks are actually taken, but need only 
make them available.” The court noted, however, 
that employers cannot “impede, discourage or 
dissuade” employees from taking meal periods to 
which they are entitled. 

No “Rolling Five-Hour” Meal Period Requirement 

Plaintiffs contended that Section 512(a) requires 
an employer to provide a meal period for every 
five consecutive hours of work, and not when the 
employee works more than five or more than ten 
hours per day as the statute states. To illustrate 
plaintiffs’ “rolling five-hour” argument, consider an 
employee who works from 9:00 to 12:00, takes a 
30-minute meal break, and then works from 12:30 
to 6:30. In this instance, even though the 
employee worked a total of only nine hours, 
plaintiffs claimed that the employee was entitled to 
a second meal period, because in the second 
working portion of her shift, she worked more than 
five consecutive hours.  

The Fourth Appellate District held that the trial 
court erred in determining that California has a 
rolling five-hour meal period requirement. The 
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court reasoned that Section 512 does not 
contemplate a rolling five-hour meal period 
because, under such a rule, an employer never 
would reach the question of whether an employee 
had worked the ten hours necessary to trigger the 
second meal period. According to the court, “the 
interpretation of section 512(a) given by plaintiffs 
and the [trial] court is erroneous as a matter of 
law, and thus must be avoided because it renders 
surplusage the provisions of that subdivision 
governing the question of when an employer must 
provide meal periods to an hourly employee.” 

No Claim for “Early Lunching” 

The Fourth Appellate District also held that Section 
512(a) does not forbid the practice of “early 
lunching” – i.e., scheduling an employee’s meal 
period within the first hour or so of the workday. 
In support of their position, plaintiffs had relied on 
two DLSE opinion letters. The Court of Appeal 
noted that the DLSE had withdrawn one of the 
letters, and plaintiffs therefore could not rely on it 
to support their claims. The other DLSE letter 
concerned rest periods, not meal breaks. While 
employers in California must provide rest periods 
in the middle of each work period to the extent 
practicable, no such requirement exists for meal 
breaks. Thus, the court concluded that plaintiffs’ 
reliance on the DLSE rest period opinion letter was 
misplaced. 

Rest Break Rulings in Brinker 

Plaintiffs asserted that California law requires a 
ten-minute rest break for every three and one-half 
hours of work, and a rest break before the first 
meal period. In supplemental briefing to the court, 
plaintiffs expanded their argument to contend that 
employees are entitled to a second rest period 
after working six hours. After a detailed analysis of 
the relevant statutes and regulations, the court 
found these assertions erroneous. The court 
instead ruled that, according to California law, 
“employees need be afforded only one 10-minute 
rest break every four hours ‘or major fraction 
thereof,’” and “rest breaks need be afforded in the 
middle of that four-hour period only when 
‘practicable.’” In defining the phrase “major 

fraction thereof,” the Court rejected past DLSE 
interpretive guidance indicating that anything over 
two hours was a major fraction. Instead, the Court 
used three and one-half hours as the benchmark. 
Unfortunately, the Court did not clearly indicate 
whether three and one-half hours or more than 
three and one-half hours triggers another rest 
period. Thus, for example, the Court variously 
used the phrases “more than three and one-half 
hours,” “between three and one-half and four 
hours” and “three and one-half hours [is] the 
cutoff period . . . below which no rest period need 
be provided.”  

“Off-the-Clock” Rulings in Brinker 

The court ruled that employers cannot “coerce, 
require or compel” employees to work off the 
clock. However, employers can be held liable in 
an off-the-clock case only if they knew or should 
have known that employees were doing off-the-
clock work. This holding, as discussed below, led to 
the court’s ruling that plaintiffs’ off-the-clock 
claims were not amenable to class treatment, 
because they required individualized proof as to 
whether employees worked off the clock and, if so, 
whether Brinker knew or should have known that 
they did so. 

Class Certification Rulings in Brinker  

As to each of the plaintiffs’ asserted class claims, 
the Fourth Appellate District concluded that 
individual issues would predominate and the claims 
therefore were not amenable to class treatment. 
The court reasoned that the determination of each 
claim – whether for a missed meal period, a 
missed rest break, or off-the-clock work – 
ultimately will rest not on the fact of a missed 
break or an incident of off-the-clock work, but on 
the reasons why the event occurred.  

With respect to missed meal breaks, for example, 
because such breaks need only be made available, 
and not “ensured,” the court explained that “[t]he 
reason meal breaks were not taken can only be 
decided on a case-by-case basis. It would need to 
be determined as to each employee whether a 
missed or shortened meal period was the result of 
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an employee’s personal choice, a manager’s 
coercion, or, as plaintiffs argue, because the 
restaurants were so inadequately staffed that 
employees could not actually take permitted meal 
breaks.”6 Similarly, resolution of plaintiffs’ off-the-
clock claims would require individual inquiries not 
only into whether a given employee actually 
performed off-the-clock work, but also into 
whether the employee’s manager had actual or 
constructive knowledge of such work. The Fourth 
Appellate District highlighted these individualized 
issues by referring to the more than six hundred 
declarations Brinker submitted at the class 
certification stage signed by hourly employees and 
managers. The court noted the significant 
differences in scheduling practices and 
enforcement procedures across Brinker’s 
restaurants, and even between managers in the 
same restaurant. Later in the opinion the court 
stated: “Brinker has the right to inquire into the 
validity of each claim with regard to the authority 
of the manager to instruct the employee to work 
off-the-clock, store management’s knowledge of 
the employee’s having performed work off-the-
clock, whether the employee, in fact, performed 
any work off-the-clock, [and] the reason the 
employee did not submit a time adjustment 
request form.” 

An important aspect of Brinker with respect to 
class certification issues is the court’s rejection of 
plaintiffs’ contention that the use of “expert 
statistical and survey evidence” could overcome 
the individualized issues and render the claims 
appropriate for class treatment. The court 
explained that such evidence “would not change 
the individualized inquiry in determining if Brinker 
allowed rest periods, or forbid employees from 
taking them” since such evidence can only show 
“when rest breaks were taken or not” and not “why 
rest breaks were not taken.” The court made 
similar observations with respect to the use of 
expert evidence in support of meal period and off-
the-clock claims. Thus, the court found that 
plaintiffs’ claims remained inherently individualized 
regardless of any statistical or survey evidence 
available. 

Implications for Employers after Brinker  

Brinker provides helpful guidance to employers 
operating in California in several respects: 

• While employers cannot impede, 
discourage or dissuade employees from 
taking rest or meal periods, they need only 
“make available” such rest and meal 
periods, and need not “ensure” that they 
are taken. 

• A second meal period is not automatically 
required if an employee works five 
consecutive hours after his or her first 
meal period; it is required only if an 
employee works more than ten hours in a 
day. 

• An employer must authorize and permit 
rest periods as follows: (1) if an employee 
works less than three and one-half hours 
per day, he or she is not entitled to a rest 
period; (2) if an employee works at 
least three and one-half hours but less 
than four hours per day, he or she is 
entitled to one rest period; (3) if an 
employee works four or more hours per 
day, he or she is entitled to one rest 
period for every four hours of work, or 
major fraction thereof; and (4) rest 
periods need not be provided in the middle 
of a shift, or before the first meal period, if 
doing so would be impracticable. Note that 
the court inconsistently defines the phrase 
“major fraction thereof” to mean three and 
one-half or more hours and more than 
three and one-half hours, but clearly 
rejects the DLSE “more than two hours” 
rule. Thus, an employee who works seven 
hours is now entitled to one rest 
period and, if the court meant “major 
fraction thereof” to mean three and one-
half or more hours, an employee who 
works seven and one-half hours is entitled 
to two rest periods. 

We recommend employers review their meal 
period, rest period and timekeeping policies from 
top to bottom to make sure that they comply with 
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California law. Employers also should ensure that 
their actual practices comport with these policies, 
and that the policies are consistently enforced. 

Also, employers faced with putative class actions 
involving claims of alleged missed meal and rest 
breaks, and allegations of off-the-clock work, 
should argue that such claims involve inherently 
individualized inquiries, and common issues 
therefore cannot predominate as a matter of law. 
Plaintiffs’ proffers of computerized evidence and 
statistical analysis of such evidence should be 
deflected with arguments that such evidence 
serves only to establish the fact of missed breaks 
or off-the-clock work, and not to prove the 
individualized reasons for such occurrences. 

Employers should temper their exuberance about 
Brinker, however. While the California Division of 
Labor Standards Enforcement has issued an 
internal memorandum notifying its staff that the 
agency has adopted Brinker as its enforcement 
position and directing DLSE staff to follow Brinker, 
the California plaintiffs’ bar will make every effort 
possible to depublish Brinker and obtain review of 
the decision by the California Supreme Court. Paul 
Hastings will closely monitor those efforts. Also, 
even if the reasoning in Brinker ultimately carries 
the day, there remain many complex issues 
employers must address to comply with 
California’s meal period and rest break 
requirements. If your organization has questions 
about these issues, please feel free to contact us.

   

If you have any questions regarding these developing issues, please contact any of the following Paul 
Hastings lawyers:

Los Angeles 

Leslie L. Abbott 
213-683-6310 
leslieabbott@paulhastings.com 

Orange County 

Stephen L. Berry 
714-668-6246 
stephenberry@paulhastings.com 

Palo Alto 

Maureen E. O’Neill 
650-320-1811   
maureenoneill@paulhastings.com 

San Diego 

Raymond W. Bertrand  
858-720-2558 
raymondbertrand@paulhastings.com 

San Francisco 

E. Jeffrey Grube 
415-856-7020 
jeffgrube@paulhastings.com 
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1 Brinker Rest. Corp. v. Sup. Ct. (Hohnbaum), No. D049331, 2008 Cal. App. Lexis 1138 (Cal. Ct. App. (4th) July 22, 2008). 

2 In October 2007, the California Fourth Appellate District issued an unpublished decision in response to Brinker’s writ, which 
the plaintiffs petitioned the California Supreme Court to review. The Fourth Appellate District then advised the Supreme Court 
that it had made a clerical error and requested the case be sent back. After the case was transferred back, the October 2007 
opinion was vacated. 

3 The meal period obligation is stated slightly differently in the Industrial Welfare Commission (“IWC”) Wage Orders (“No 
employer shall employ any person for a work period of more than five (5) hours without a meal period of not less than 30 
minutes . . . .”). E.g., IWC Wage Order 4-2001(11)(A); CAL. CODE REGS., tit. 8, § 11010. (There are seventeen Wage Orders 
governing various industries; ten of the seventeen Wage Orders contain language similar to that quoted, while the remaining 
seven contain variances applicable to certain industries. The Wage Orders also provide a narrow exception for on-duty meal 
periods.) 

4 497 F. Supp. 2d 1080 (N.D. Cal. 2007). 

5 2008 WL 906517 (C.D. Cal. 2008). 

6 Likewise, with regard to missed rest breaks, “the trier of fact cannot determine on a class-wide basis whether members of the 
proposed class of Brinker employees missed rest breaks as a result of a supervisor’s coercion or the employee’s uncoerced 
choice to waive such breaks and continue working. Individual questions would also predominate as to whether employees 
received a full 10-minute rest period, or whether the period was interrupted. The issue of whether rest periods are prohibited or 
voluntarily declined is by its nature an individual inquiry.” 


