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New York State Expands Sales Tax Nexus 
BY ANDREW M. SHORT, MATT WALDING AND KATIE ZLOCK 

New York State significantly expanded the 
concept of sales tax nexus in April 2008 by 
statutorily reducing the minimum threshold of 
contact or activity within the state that will 
subject an out-of-state retailer to New York 
State sales tax. Recent guidance has provided 
some clarification regarding the scope of this 
new law.  

In general, vendors of tangible personal property 
or services who solicit business in New York 
through employees, independent contractors, 
agents, or other representatives are required to 
collect and remit sales tax on sales to New York 
customers.1 Under the new law, out-of-state 
retailers (including Internet retailers) are 
presumed to be taxable vendors for New York 
sales tax purposes if they enter into agreements 
with New York residents and the residents are 
compensated for referring potential customers to 
the retailers.2 If a retailer’s gross receipts from 
sales to such customers exceed $10,000 a year, 
then the retailer must collect and remit New York 
sales tax on its sales to New York customers or 
face significant civil and criminal penalties.3 If 
upheld,4 the broad scope of the new law could 
apply to out-of-state retailers with even a limited 
connection to New York, such as directly or 
indirectly compensating an advertiser located in 
New York.  

On June 30, 2008, the New York State 
Department of Taxation and Finance issued a 
guidance memo clarifying how an out-of-state 
retailer can rebut the presumption that it is a 
taxable vendor soliciting business through New 
York representatives.5 Under the guidance, an 
out-of-state retailer can rebut this presumption 
by establishing that the only activity by its New 
York representatives on its behalf is placing a 
link on the New York representative’s website to 
the out-of-state retailer’s website. In order to 
establish this fact, the out-of-state retailer must 
both (1) enter into a contract or agreement with 
the New York representative that explicitly 
prohibits such representative from engaging in 
any solicitation activities in New York on behalf 
of the retailer, and (2) obtain a signed 
certification from each New York representative 
annually that such representative has not 
engaged in any prohibited solicitation activities 
in New York on behalf of the retailer. 

The recent guidance may be helpful for certain 
retailers who can establish that they have no 
representatives in New York engaging in any 
solicitation activities on their behalf, other than 
placing a link on a website. However, many out-
of-state retailers will continue to be surprised 
that they have become taxable vendors subject 
to New York sales tax under the extremely broad 
scope of the new law. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

New York 

Andrew M. Short 
212-318-6018 
andrewshort@paulhastings.com 

 

Matt Walding 
212-318-6543 
mattwalding@paulhastings.com 

 

 

 
1 See N.Y. Tax Law §§ 1101(b)(8)(i)(C)(I), 1131(1). 

2 See N.Y. Tax Law § 1101(b)(8)(vi) (added by Senate Bill No. 6807-C/Assembly Bill No. 9807-C; signed by Gov. Paterson 
Apr. 23, 2008). 

3 See N.Y. Tax Law § 1145, 1817. 

4 Two major Internet retailers, Amazon.com and Overstock.com, have challenged the new sales tax law on Commerce 
Clause and other state and federal constitutional grounds in separate lawsuits filed in New York State Supreme Court on 
April 25, 2008 and May 30, 2008, respectively. 

5 See TSB-M-08(3.1)S. 
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