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New York Revises Brownfield Cleanup Act 
BY DAVID J. FREEMAN AND JESSE HINEY 

In a last minute flurry of activity before the 
end of the legislative session, New York State 
Senate and Assembly have passed, and 
Governor Paterson is expected to sign, 
legislation amending the state’s Brownfield 
Cleanup Act.  

The principal changes enacted are those 
relating to the tax credits available for 
qualifying sites. Prior law provided for tax 
credits of between 10% and 22% of site 
preparation costs (which may include cleanup 
costs, costs of demolition and certain structural 
building elements that are part of the site 
remedy). The new law will increase tax credits 
for cleanups qualifying a site for unrestricted 
use to 50% of site preparation costs. Cleanups 
for residential, commercial and industrial uses 
will earn tax credits equivalent to 40%, 33% 
and 27% of site preparation costs, 
respectively, if Track 2 or 3 Soil Cleanup 
Objectives (“SCOs”) are attained. Track 4 
cleanups—those not able to meet applicable 
SCOs— for such uses will earn credits, 
respectively, of 28%, 25% and 22% of site 
preparation costs.  

The new law will maintain the 10-22% range of 
tax credits for tangible personal property—i.e., 
development—expenses. However, whereas 
under the old law there was no limit on the 
amount of such credits that could be earned, 
the new law will cap them at three times the 
amount of site preparation costs or $35 
million, whichever is less. For manufacturing 

sites, the limit will be increased to six times 
site preparation costs or $45 million, whichever 
is less.  

These new percentages will apply to projects 
not admitted into the Brownfield Cleanup 
Program (“BCP”) as of June 23, 2008. Projects 
as to which the Department of Environmental 
Conservation (“DEC”) advised applicants 
before that date that their site had been 
accepted into the BCP will be “grandfathered” 
into the original tax credit scheme.  

In addition to the tax credit modifications, a 
number of other changes will be made, 
including the creation of a 15-member New 
York Brownfields Advisory Board. The Board is 
charged, among other things, with evaluating 
and monitoring the implementation of the BCP.  

In addition, the new legislation will require the 
preparation of a number of reports to track the 
credits issued, redevelopment and taxes 
generated, and data on the success of the 
program. One such report, the Brownfield 
Redevelopment Report, is included as a 
developer obligation. The developer’s 
obligation will extend 11 years from the 
issuance of a Brownfield Site Cleanup 
Agreement and will require significant tax-
related analysis as to the benefit to the state 
resulting from the site’s redevelopment. 

Under the new legislation, the administration 
of the Brownfield Opportunity Area Program 
will be reorganized by substituting the 
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Secretary of State for the Commissioner of 
DEC as administrator of that program as of 
April 1, 2009.  

A number of the legislative proposals, 
supported by commenters such as the New 
York State Bar Association Environmental Law 
Section, had urged that eligibility criteria for 
admission to the BCP be made broader, and 
that there be a separate, streamlined program 
established for sites desiring DEC approval of 
cleanup and a liability release but not needing 
tax credits. Those changes are not included in 
the proposed legislation, so the issues created 
by DEC’s restrictive eligibility criteria will 

continue to affect the administration of the 
BCP. 

The enactment of this new legislation may give 
new life to the state’s Brownfield Cleanup 
Program, which has been hobbled in recent 
months by both DEC-imposed and legislative 
moratoria on acceptance of new sites pending 
agreement on revisions of the tax credit 
provisions. How vibrant the BCP becomes will, 
however, largely depend on both the DEC’s 
willingness to admit new sites into the 
Program, and on the increasingly uncertain 
economic climate for the types of projects that 
the BCP seeks to encourage. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following members of Paul Hastings’ sustainability practice:

New York 

David J. Freeman 
212-318-6555 
davidfreeman@paulhastings.com 

Jesse Hiney  
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