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Buyer Beware: Bankruptcy Sales Under Section 
363 of the Bankruptcy Code May Be Subject to 
Attack 
BY THOMAS L. KENT AND CYNTHIA M. COHEN 

In a case that may reduce the appetite of buyers 
to purchase assets from Chapter 11 debtors, the 
United States Bankruptcy Appellate Panel for the 
Ninth Circuit (the “BAP”) held in Clear Channel 
Outdoor, Inc. v. Knupfer (In re PW, LLC (“PW”)) 
that when assets are sold free and clear of liens 
pursuant to a bankruptcy court order under 
section 363(f),1 the free and clear portion of the 
sale order can be reversed on appeal even 
though the sale itself was final under section 
363(m).2 Although the decision is as yet 
unpublished and a motion for reconsideration is 
pending, the court’s holding is quite troubling. 
The BAP ruled that that it could review and 
reverse the lower court’s ruling to the extent it 
allowed the sale to be free and clear of liens 
even though there was no stay of the sale 
pending appeal. Furthermore, the BAP seems to 
have limited the circumstances under which 
property may be sold free and clear of liens. 

Underlying Facts 

The debtor, PW, had an agreement with the City 
of Burbank to develop a building of a mixed-use 
luxury condominiums and retail space. PW’s 
rights were subject to a condition that PW 
acquire 18 specific parcels of real property by 
February 2009. When PW filed its voluntary 
Chapter 11 case on November 20, 2006, it had 
acquired only 14 parcels, although it had a 

conditional agreement to acquire the last four 
parcels. 

At the time of the bankruptcy filing, DB Burbank, 
LLC (“DB”) held a $41 million claim secured by 
substantially all of PW’s assets, including the real 
property. DB had begun foreclosure proceedings 
in July 2006 and had obtained the appointment 
of a state court receiver. After a receiver was 
appointed, DB lent the receiver additional funds 
to buy the remaining parcels and tried to 
negotiate a chapter 11 plan of reorganization 
with PW. The parties were unable to reach 
agreement on a pre-arranged plan of 
reorganization and, on the eve of a foreclosure 
sale, PW filed its chapter 11 case. 

DB immediately moved for the appointment of a 
trustee and one was appointed. The trustee 
faced a number of immediate issues, including a 
need for funds to pay the cure costs to retain 
rights under the contract to acquire the 
additional four parcels and, as a single asset real 
estate case, the likelihood that DB would be 
granted relief from the stay under section 
363(d)(3). 

After negotiations, the trustee and DB entered 
into an agreement which established procedures 
for an auction and the sale of PW’s assets, with 
DB as the stalking horse bidder. DB agreed to 
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credit bid $41.4 million, pay the receiver a 
“carve-out” amount of $800,000 for certain 
administrative fees and expenses and not seek 
relief from the automatic stay. After the court 
approved the procedures, the trustee moved for 
court approval of the sale free and clear of liens 
under section 363(f)(3) and (f)(5), including the 
lien of Clear Channel Outdoor, Inc. (“Clear 
Channel”), which held a $2.5 million junior lien. 
Clear Channel opposed the sale but the 
Bankruptcy Court overruled Clear Channel’s 
objection and authorized the sale (the “Sale 
Order”) free and clear of Clear Channel’s lien 
pursuant to section 363(f)(5). 

At the conclusion of the auction procedures, only 
3 bids were received, none of which constituted 
a “qualified bid”. The Bankruptcy Court 
confirmed the sale (the “Confirmation Order”) 
to DB, finding that DB was a purchaser in good 
faith, entitled to the protections of section 
363(m). Following the denial of a stay pending 
appeal, the sale to DB closed. Relying on the 
Sale and Confirmation Orders, DB then took 
possession of the property and paid out more 
than $1.5 million, including $750,000 to a senior 
lienholder, $250,000 for certain fees and 
expenses and $550,000 for the remaining carve-
out amount. Clear Channel timely appealed both 
the Sale and Confirmation Orders. 

Holding 

Mootness 

The BAP first addressed the question of whether 
the appeals were moot. It quickly found that the 
appeals were not constitutionally moot because a 
live case or controversy remained for which it 
was still possible to fashion some relief. As to 
equitable mootness, the BAP noted that following 
the sale, DB had taken control of the property, 
assumed various executory contracts and 
executed various documents. The BAP concluded 
that, by entering into these transactions with 
PW, third parties had relied on the finality of the 
sale, making review of the sale itself under 
section 363(b) equitably moot. But as to the free 
and clear of liens part of the sale under section 

363(f), the BAP found equitable mootness 
inapplicable, noting that DB was “aware of the 
risks of going forward with the sale” and 
“reattaching Clear Channel’s lien to PW’s 
property is not theoretically or practically 
difficult. Both parties are before the court, and 
no third party action is required to reestablish 
Clear Channel’s position. Moreover, DB has not 
identified any third party who would be 
prejudiced because it relied on the bankruptcy 
court’s orders.” 

The BAP then addressed the application of 
section 363(m). This provision generally protects 
the rights of a person who purchases property in 
good faith pursuant to a section 363 sale unless 
a stay pending appeal is obtained. The BAP 
concluded that section 363(m) does not apply to 
the free and clear of liens ruling pursuant to 
section 363(f). Relying on the express terms of 
section 363(m), the BAP ruled that section 
363(m) applies only to “an authorization under 
subsection (b) or (c) of this section. As section 
363(f) is not mentioned, the statute creates a 
distinction between the authorization to sell on 
one hand and the sale being free and clear on 
the other hand.” In other words, the BAP ruled 
that section 363(m) protects only the “validity of 
a sale,” not the portion of the sale order that 
authorized the sale free and clear of liens. 

Free and Clear of Liens3 

Having held that appellate review of the free and 
clear aspect of the sale was not precluded, the 
BAP then reviewed the application of subsections 
363(f)(3) and (f)(5). As to subsection (f)(3), the 
BAP rejected the view that the “aggregate value 
of all liens on such property” equates to the 
aggregate value of all claims secured by liens on 
such property. Such interpretation, said the BAP, 
would allow the sale free and clear of any lien, 
an extremely broad construction inconsistent 
with the provisions of section 363(f). Moreover, 
said the BAP, section (f)(3) requires a price that 
is greater than the aggregate value of all liens. 
No sale could be authorized by this subsection if 
the property is being sold for less than the value 
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of all liens held by secured creditors, as the 
amount of secured claims will equal, but not be 
greater than, the sales price. Because the sale 
under review was for a price less than the value 
of all liens, subsection 363(f)(3) was not 
available.4 

As to subsection (f)(5), the BAP noted that it 
imposes three requirements to a sale free and 
clear: (i) a proceeding exists or could be 
brought; (ii) in which a nondebtor could be 
compelled to accept a money satisfaction; and 
(iii) of its interest. While the BAP agreed that a 
lien is a type of interest to which the provision 
refers, the BAP rejected the rationale that had 
been adopted by the Bankruptcy Court -- that 
subsection (f)(5) applies whenever a claim or 
interest can be paid with money. Instead, the 
BAP reasoned that a qualifying proceeding is one 
in which a lien or other interest could be 
extinguished without full satisfaction of the debt. 
Although presumably this is true for any junior 
lien, the BAP nevertheless suggested the 
opposite and further suggested that the universe 
of qualifying proceedings was likely quite small, 
for example buy-out arrangements among 
partners. The BAP then specifically rejected the 
argument that a cramdown under section 
1129(b)(2) is such a qualifying “legal or 
equitable proceeding.” While liens can be 
eliminated in a cramdown, this necessarily 
occurs in the context of a plan confirmation, with 
its various substantive and procedural 
protections, none of which apply to a section 363 
sale. The BAP remanded the case back to the 
Bankruptcy Court to determine if there was a 
proceeding pursuant to which Clear Channel 
could be compelled to accept nothing in return 
for its junior lien. 

Conclusion 

The BAP’s narrow reading of section 363(f) is 
very troubling. While leaving the door open for 
further factual determinations, the court’s 
decision could nevertheless make it far more 
difficult to extinguish junior liens through a 
section 363(f) sale. This may seriously impair 
the orderly liquidation of assets in bankruptcy. 
Far more troubling is the court’s analysis of 
section 363(m). The BAP’s ruling potentially 
means that DB’s prior lien was discharged by the 
sale but that Clear Channel’s junior lien was not, 
even though the sale was conducted pursuant to 
court order, the order was not stayed, and the 
Bankruptcy Court found that DB had acted in 
good faith. Because DB was itself the buyer, the 
sale may have effectively elevated Clear 
Channel’s lien to a first priority position. Unless 
the decision is changed on reconsideration, it will 
likely reduce interest in buying at section 363(f) 
sales. Its impact will be strongest when the 
amount of the claims secured by the property to 
be sold exceeds the value of the property and 
one or more of the lienors does not consent to a 
sale free and clear. Buyers participate in section 
363 sales in substantial part because the sale 
process is relatively quick, less expensive than 
the plan confirmation process, and – until now – 
thought to be final and binding on all parties. If, 
as a result of the BAP’s decision, buyers’ interest 
in section 363 sales wanes, Chapter 11 debtors 
may be impelled to conduct sales pursuant to a 
plan of reorganization, which will take 
substantially more time and, with the additional 
confirmation risks, be much more expensive. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers:

New York 

Thomas L. Kent  
212-318-6060 683-6275 
thomaskent@paulhastings.com 

Los Angeles 

Cynthia M. Cohen 
213-683-6275 
cynthiacohen@paulhastings.com
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1 Section 363(f) provides - The trustee may sell property under subsection (b) or (c) of this section free and clear of any 
interest in such property of an entity other than the estate, only if – 

1. applicable nonbankruptcy law permits sale of such property free and clear of such interest;  

2. such entity consents; 

3. such interest is a lien and the price at which such property is to be sold is greater than the aggregate value of 
all liens on such property; 

4. such interest is a bona fide dispute; or 

5. such entity could be compelled, in a legal or equitable proceeding, to accept a money satisfaction of such 
interest.  

2 Section 363(m) provides - The reversal or modification on appeal of an authorization under subsection (b) or (c) of this 
section of a sale or lease of property does not affect the validity of a sale or lease under such authorization to an entity 
that purchased or leased such property in good faith, whether or not such entity knew of the pendency of the appeal, 
unless such authorization and such sale or lease were stayed pending appeal. 

3 The BAP opinion used the terms free and clear and lien-stripping as if they were interchangeable. Lien-stripping is a 
different concept from selling free and clear. 

4 The Bankruptcy Court itself had refused to approve the sale under 363(f)(3) finding that the sale did not satisfy (f)(3). 


