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Tax Settlement in Pre-insolvency Procedures in 
Italy 
BY BERNADETTE ACCILI, BRUNO COVA, AXEL SCHILDER AND ALLARD DE WAAL 

On April 18, 2008, the Inland Revenue issued 
the circular letter No. 40 (hereafter Circular 
40/2008) interpreting the provision of art. 182-
ter of Law March 16, 1942 No. 267, the so-called 
Bankruptcy Law (hereafter BL) on the 
settlement between the Tax Authorities and 
taxpayers in pre-insolvency procedures.  

Circular 40/2008 gives the proper legal 
framework in coming to a settlement with the 
Italian Tax Authorities in the said context, thus 
providing a useful tool and opening new real 
business opportunities in the Italian distressed 
and restructuring market. 

Background 

The Italian Bankruptcy Law has been 
significantly amended and modified by Legs. D. 
January 9, 2006, No. 5, and by Legs. D. 
September 12, 2007 No. 169; the first 
introducing the provision of art. 182-ter on tax 
settlement, the second amending it. 

The provision of art. 182-ter of the BL states: 
“Together with the business plan provided for in 
art. 160 of the BL (Composition with creditors) 
the debtor can propose the payment, even 
partial, of taxes administrated by the Inland 
Revenue and connected charges, only for the 
amount of the unsecured debt, even if no 
injunction of payment have been issued 
(iscrizione a ruolo) with the exception of taxes 
which constitute own resources of the European 
Union. The proposal may provide for a deferred 

payment. If the tax credit is assisted by 
privilege, the percentage, timing of payment and 
any guarantees cannot be lower than those 
offered to creditors who have a lower ranking of 
privilege or than those creditors with a legal 
position and economic interests similar to those 
of the inland revenue; if the tax credit is 
unsecured, the treatment can not be different 
with that adopted towards the unsecured 
creditors”. 

The provision then goes on explaining the 
procedural steps to be taken in order to have the 
settlement approved by the Inland Revenue. 

The wording of art. 182-ter of the BL presented 
two main issues: 

 Can also privileged credits of the Inland 
Revenue be settled within the procedure of 
art. 182-ter? 

 Which taxes are not own resources of the 
Inland Revenue? 

These issues left the tax settlement basically 
underutilized in the last two years just because 
of these major uncertainties. 

Before the Tax Authorities gave instructions to 
their offices by Circular 40/2008, the case-law 
had already addressed those issues. Notably the 
Court of Bologna by decree of October 26, 2006, 
the Court of Milan by decree 13728/2007 stated 
that: 
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 also privileged credits of the Inland Revenue 
could be settled; and 

 VAT was to be considered as own resource 
of the Inland Revenue and thus could be 
settled. 

Interpretation of the Italian Tax 
Authorities  

Circular 40/2008 in a lengthy and fairly 
academic explanation of the provision of law 
addresses these issues, among others, as 
follows: 

 contrary to the wording of the provision 
where it states that “the debtor can propose 
the payment, even partial, of taxes 
administrated by the Inland Revenue and 
connected charges, only for the amount of 
the unsecured debt, even if no injunction of 
payment have been issued” the rationale of 
the provision and the intent of the legislator 
in the explanatory notes leads the Inland 
Revenue to believe that also privileged 
credits can be settled; and 

 VAT credits cannot be settled as they 
represent as they represent resources of the 
European Union. 

While the first interpretation is welcome by the 
Italian business community, the second is highly 
debatable, and will, most likely be debated. 

Other EU Countries 

France: French Treasury still has a preferred 
status and a company’s tax debt is unaffected by 
the opening of an insolvency proceedings (i.e., 
safeguard, reorganization or liquidation 
proceeding). 

As a rule, the opening of a safeguard 
(sauvegarde), reorganization (redressement 
judiciaire) or liquidation (liquidation judiciaire) 
proceedings prevents or stops all actions against 
the debtor relating to existing claims involving 
(i) the payment of a sum of money, (ii) the 
attachment of any of the Debtor’s assets or (iii) 
the rescission or termination of a contract for 

failure to pay a sum (Articles L. 622-21 and L. 
631-14 of French Commercial Code). 

French Treasury claims relating to business 
transactions carried out before the 
commencement of the bankruptcy proceedings 
shall only be filed, for the purpose of recording, 
with the creditors’ representative (représentant 
des créanciers) in the case of a safeguard or a 
reorganization proceedings or with the liquidator 
(liquidateur) in liquidation proceedings within 
two (2) months of the judgment’s publication 
opening the proceedings (Article L. 622-24 of 
French Commercial Code). 

French Treasury is also entitled to file its claims 
for a provisory amount (such provisory amount 
being then confirmed by the insolvency judge) 
(Article L. 622-24 of French Commercial Code).  

French Treasury claims for which no order for 
enforcement has been issued at the time of 
submitting shall be admitted on a provisional 
basis for the amount submitted. Whatever the 
case, the submissions of claims by the Public 
Treasury shall always be made subject to any 
taxes and other claims not proven at the date of 
the filing of the submission of claims. 

Germany: In Germany in the framework of an 
insolvency plan also tax liabilities can be settled. 

There is not a distinction between VAT and other 
taxes. In addition to that, tax liabilities are not 
preferred-ranking claims under the insolvency 
provisions.  

The autonomous mastering of the insolvency by 
the creditors and the debtor is not any more 
subject to separate proceedings but part of 
uniform insolvency proceedings. This can be the 
chance to have the tax authorities entering into 
some sort of a release or waiver of their claims. 

One of the most important principles of the 
insolvency plan is that the creditors are divided 
into groups. The creditor groups can be treated 
differently by the plan if a justifying reason 
exists. Due to that, it will be decisive in what 
group the tax authorities will belong. The plan, 
for example, can form different groups for 
secured creditors, for normal insolvency 
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creditors, for those creditors whose claims rank 
behind the claims of the normal insolvency 
creditors and for the employees. The number of 
groups is not limited but is left to the decision of 

the person who is setting up the plan. The only 
demand is that there has to be a justifying 
reason if two creditors are put into two different 
groups. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers:

Milan 

Bernadette Accili 
39-02-30414-208 
bernadetteaccili@paulhastings.com 

 

Bruno Cova 
39-02-30414-212 
brunocova@paulhastings.com 

Frankfurt 

Axel Schilder 
49-69-95-93-29-22 
axelschilder@paulhastings.com 

Paris 

Allard de Waal 
33-01-42-99-04-25 
allarddewaal@paulhastings.com
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