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Pension Plan Funding Notices and Delinquent 
Plan Contributions  
BY J. MARK POERIO, ETHAN LIPSIG AND CRESCENT A. MORAN

The current economic downturn is likely to 
expand the ranks of underfunded multiemployer 
(union) pension plans, and cause more 
employers to fall behind in making required 
contributions to their pension and welfare plans. 
Employers -- and their creditors -- should be 
aware of governmental responses to these 
problems; they could impose significant financial 
responsibilities on plan sponsors, contributing 
employers, and plan fiduciaries.  

Multiemployer (Union) Pension Plan 
Underfunding  

Starting in the first quarter of 2008, 
multiemployer plans had to provide an annual 
funding status report to participating employers 
setting forth the plan’s funded percentage. If the 
certification identifies the plan as either in 
“endangered” or “critical” status within the 
meaning of Section 432 of the Internal Revenue 
Code (very generally meaning, the plan is less 
than 80% or 65% funded, respectively), then 
contributing employers, unions and trustees 
must comply with a variety of new obligations. 
These include (i) providing notices to plan 
participants, collective bargaining parties, and 
the Department of Labor, (ii) adopting a funding 
improvement plan or a rehabilitation plan, and 
(iii) negotiating with collective bargaining parties 
for changes in future benefit accrual levels, 
increased employer contributions, or both. 

Participating employers and their lenders should 
review these funding reports and assess the 
likely impact of underfunding on them  

Delinquent Plan Contributions and Fiduciary 
Responsibilities 

The U.S. Department of Labor (the "DOL") 
recently released guidance on the fiduciary duty 
to collect delinquent ERISA plan contributions.1 
The DOL guidance is intended to limit improper 
attempts to relieve trustees of that duty. 
According to the DOL, the collection of 
delinquent contributions is a fundamental trustee 
responsibility, even if it is not specifically 
delineated in the trust agreement. The 
responsibility may, however, be assigned to 
another fiduciary. If plan documents do not 
impose the duty to collect delinquent 
contributions on any fiduciary, then, according to 
the DOL, the sponsoring employer and its Board 
of Directors will have that fiduciary duty to the 
extent plan documents relieve the trustee of that 
obligation.  

There is a serious problem with imposing this 
duty on an employer and its Board. Apart from 
the obvious conflicts of interest, their failure to 
collect delinquent contributions will be a fiduciary 
breach and a prohibited transaction, for which 
they will be personally liable.  

May 2008 



 

  2 

   

If you have any questions about the above information or about executive compensation or employee 
benefits matters in general, please do not hesitate to contact: 

Washington, DC 

Mark Poerio 
202-551-1780 
markpoerio@paulhastings.com 

Eric Keller 
202-551-1770 
erickeller@paulhastings.com 

Crescent A. Moran 
202-551-1752 
crescentmoran@paulhastings.com 

New York 

Larry Hass 
212-318-6401 
larryhass@paulhastings.com 

Josh Sternoff 
212-318-6011 
joshsternoff@paulhastings.com 

Los Angeles 

Stephen Harris 
213-683-6217 
stephenharris@paulhastings.com 

Ethan Lipsig 
213-683-6304 
ethanlipsig@paulhastings.com 

 

 

 
1 United States Department of Labor, Fiduciary Responsibility for Collection of Delinquent Contributions, Field Assistance 
Bulletin 2008-1, at http://www.dol.gov/ebsa/pdf/fab2008-1.pdf (Feb. 1, 2008). 
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