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General Counsel Beware: Bankruptcy Trustees 
May Look To You When Objectionable Activities 
Are Ignored 
BY THOMAS L. KENT AND MARY P. MIRAS 

In these increasingly financially troubled times, a 
recent decision by the Delaware bankruptcy court 
should serve as a cautionary tale for directors and 
officers generally, and general counsel in 
particular. In In re World Health Alternatives, Inc., 
Judge Peter J. Walsh refused to dismiss claims for 
breach of fiduciary duty, waste of corporate 
assets, aiding and abetting breach of fiduciary 
duty, waste of corporate assets and fraud and 
negligent misrepresentation brought by the U.S. 
Trustee against various defendants who served as 
officers in different capacities, including Brian T. 
Licastro, a former vice president of operations and 
general counsel. The Trustee brought an additional 
cause of action against Licastro for professional 
negligence with respect to his role as general 
counsel, which also survived dismissal. Of 
particular significance, Licastro was not alleged to 
have been actively involved in or to have benefited 
from the wrongful acts of others, but had simply 
failed to act regarding matters of which he knew or 
should have known. 

Background 

World Health provided staffing services to hospitals 
and other healthcare facilities nationwide. Richard 
E. McDonald served as its President, Chairman of 
the Board, Principal Financial Officer and Principal 
Accounting Officer from its inception as a public 
company in February 2003, until he became CEO 

in June 2004. McDonald also served as one of 
three members of the Board of Directors. In 2003, 
World Health went public through a “reverse 
merger,” acquiring a healthcare staffing company 
then owned by McDonald and others, and adopting 
a fast growth strategy, whereby rapid expansion 
was financed from the proceeds of a series of 
private placement transactions. Specifically, World 
Health raised $38 million through the issue of 
common and preferred stock, warrants and 
convertible debentures and then used these funds 
to make a series of acquisitions. By the end of 
2004, World Health had used up the proceeds of 
these placements and, in order to continue 
ongoing operations and consummate subsequent 
acquisitions, it entered into a series of debt 
financings totaling approximately $45 million. 
These obligations were secured by substantially all 
of World Health’s assets. 

By mid 2005, World Health started to implode. In 
August, it announced that management had 
discovered approximately $22 million in debt of 
which it had not been previously aware. In early 
September, World Health announced that it had 
become aware of an SEC investigation and later 
that month announced it had been notified that it 
was in default with respect to the terms of certain 
of its outstanding debentures. Following the filing 
of a securities class action complaint and receiving 
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notice that it was delinquent in payments from the 
IRS, which had filed tax liens, in February 2006, 
World Heath filed a voluntary petition for Chapter 
11 relief. The case was converted to one under 
Chapter 7 in October 2006 and a Chapter 7 
Trustee was appointed. 

The Trustee’s Allegations 

The Chapter 7 Trustee brought an adversary 
proceeding against nine officers and directors of 
World Health, including Licastro, its in-house 
general counsel, seeking, among other things: (i) 
to avoid and recover fraudulent and preferential 
transfers; (ii) to recover damages caused by fraud, 
mismanagement and/or breach of fiduciary duty; 
(iii) to recover damages caused by corporate 
waste, self-dealing and misappropriation of 
corporate assets; and (iv) equitable subordination 
of claims.i In addition, the Trustee brought a 
professional negligence claim solely against 
Licastro. 

The Complaint filed by the Trustee alleged that 
from 2003, at a time of limited resources and 
reported losses, World Heath squandered precious 
cash on expensive and unnecessary luxuries, 
including hundreds of thousand of dollars to lease 
private jets and luxury cars. Furthermore, an 
inadequate accounting system allowed various 
fraudulent activities to occur, including: the 
diversion of payments intended to pay IRS taxes; 
the creation of unauthorized related party loans 
accounts; discrepancies in the recognition of a 
convertible debenture and warrant agreement 
associated with World Health’s preferred stock; 
misrepresentation in reports to its lenders that 
resulted in excess funding under the related 
lending arrangements; and double borrowing on 
the same collateral, all of which resulted in 
material discrepancies in its financial statements 
that accordingly were false and misleading. In 
addition, McDonald misrepresented his educational 
background in several filings with the SEC. 

Licastro’s Response 

Licastro moved to dismiss the Complaint. With 
respect to the breach of fiduciary duty claim, he 

maintained that the Complaint did not contain any 
specific allegations of him breaching his fiduciary 
duty to the shareholders or the company. The 
Trustee, Licastro argued, grouped him with the 
other defendants who were officers of World 
Health and imputed his breach based on lack of 
conduct or misconduct of the group. Regarding the 
waste of corporate assets, Licastro contended that 
the cause of action should be dismissed because 
the alleged instances were not for his personal 
benefit, he was not involved and the Complaint 
failed to establish that the motivations for the 
incurred expenses were so one-sided that no 
reasonable business person would not consider 
them incurred in good faith. Licastro argued that 
the aiding and abetting claims in the Complaint 
failed to specifically allege how he was involved 
and what he specifically knew. Similarly, with 
respect to the negligent misrepresentation claim, 
Licastro suggested that he personally did not make 
any representations. Finally, with respect to the 
professional negligence claim, Licastro asserted 
that he did not act as an attorney for World Health 
and that, even if he had, the Complaint did not 
allege any specific violation of his duty. 

Judge Walsh’s Decision 

In refusing to dismiss the breach of fiduciary claim 
and the aiding and abetting breach of fiduciary 
duty claims against Licastro, Walsh ruled that the 
allegations that Licastro breached his duty of care 
by failing to implement an adequate monitoring 
system and to safeguard against corporate 
wrongdoing were sufficient. Not only did Licastro 
owe a fiduciary duty to the corporation as an 
officer of the corporation, but the passage of 
Sarbanes-Oxley placed minimum standards of 
professional conduct on attorneys appearing and 
practicing before the commission in their 
representation of issuers. Such attorneys are 
required to report up the ladder within the 
company evidence of any material violation of 
securities law or breach of fiduciary duty or similar 
violation by the issuer. As general counsel, 
Licastro had an affirmative duty to inspect the 
truthfulness of the SEC filings and knew or should 
have known about the various corporate 
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wrongdoings. For the same reason, the Court 
refused to dismiss the Trustee’s claim against 
Licastro for negligent misrepresentation. The 
alleged misrepresentations in press releases and 
SEC filings were ones that would not have been 
made if Licastro had performed his duty as general 
counsel. 

Similarly, with respect to the waste of corporate 
assets and the claims of aiding and abetting the 
waste of corporate assets, although Licastro was 
neither alleged to have personally benefited from 
the alleged wasteful expenditures nor served as 
the financial officer, Judge Walsh indicated that, as 
a member of senior management, he nonetheless 
knew or should have known of the 
mismanagement and waste and took no action to 
prevent such conduct. Noting that “no person 
acting in good faith in pursuit of World Health’s 
interest would approve chartering expensive 
flights, leasing luxury automobiles, and granting 
large bonuses to certain directors and officers 
while World Health was experiencing negative net 
income,” the Bankruptcy Court denied the motion 
to dismiss with respect to the waste of corporate 
assets claim. 

Judge Walsh also refused to dismiss the 
professional negligence claim against Licastro and 
found sufficient to state a cause of action 
allegations that: (i) Licastro breached the 
applicable standards of care by not providing 
oversight and failing to provide advice that would 
have prevented the Company from submitting SEC 
filings that included material misrepresentations; 
and, (ii) he became aware or should have been 
aware of the malfeasance and misdealing and 
discrepancies in the Company’s revenue. 

Does This Decision Broaden the Scope of 
Liability for General Counsel? 

While the decision does not expand the scope of 
liability for officers and directors, including general 
counsel, it is a reminder that directors and officers 
have fiduciary duties to the corporation to act in 
the best interests of the corporation. Ignoring 
wasteful expenditures and other wrongful acts, 
especially when the corporation may be close to 
insolvency, may lead to personal liability when 
bankruptcy trustees and other parties later look to 
corporate officers, including the general counsel, 
to improve their bankruptcy recoveries.    

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings FARGo partners: 

Atlanta 

Jesse H. Austin, III 
404-815-2208 
jessaustin@paulhastings.com 

Chicago 

Richard A. Chesley 
312-499-6050 
richardchesley@paulhastings.com 

Paul E. Harner 
312-499-6060 
paulharner@paulhastings.com 

London 

Anthony Princi 
44-20-3023-5154 
anthonyprinci@paulhastings.com 

Los Angeles 

Carl T. Anderson 
213-683-6263 
carlanderson@paulhastings.com 

Milan 

Bruno Cova 
39-02-30414-212 
brunocova@paulhastings.com 

New York 

Thomas L. Kent 
212-318-6060 
thomaskent@paulhastings.com 

Anthony Princi 
212-318-6690 
anthonyprinci@paulhastings.com 
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i Equitable subordination is a bankruptcy doctrine that allows the Court to adjust the priority of an otherwise valid 
claim where the claim holder has engaged in inequitable conduct. As a result, all or part of the claim is reduced to 
an inferior position relative to that of other claim holders that were harmed by the inequitable conduct. 


