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The Fair Employment and Housing Commission  
Issues the Long-Awaited Regulations Implementing California’s 
Mandatory Sexual Harassment Prevention Training Law 

By Maria A. Audero and Judith M. Kline 

The long-awaited sexual harassment prevention 
training regulations, entitled “Sexual Harassment 
Training and Education,” finally have arrived and are 
codified at California Code of Regulations (“CCR”) 
Section 7288.0. After no less than six drafts 
(December 16, 2005, June 20, 2006, August 29, 2006, 
October 2, 2006, February 27, 2007, and March 27, 2007) 
and months of public comment, the Fair Employment 
and Housing Commission (“FEHC”) has finalized and 
adopted the regulations implementing California 
Government Code Section 12950.1 (“Section 12950.1”), 
also known as A.B. 1825, the 2004 statute that mandates 
biennial and continual sexual harassment prevention 
training for supervisors of employers with fifty or more 
employees. 

If your attempts to comply with Section 12950.1 have 
left you with more questions than answers, you were 
not alone. Many employers complained that the statute 
as enacted was full of gaps and left them wondering 
whether their sexual harassment prevention training 
programs were compliant, whether they were training 
the right people, whether they were having the 
appropriate people conduct the training, whether they 
were providing the correct content, and more. The new 
regulations provide the guidance that fills in these gaps 
and clarify the nature and scope of required training. 

The regulations became effective on August 17, 2007, 
and all sexual harassment prevention training 
programs must comply with the regulations as of that 
date. To assist you in ensuring your training is 
compliant, we summarize Section 12950.1 and its 
implementing regulations belowi: 

What employers are covered? 

Section 12950.1 applies to (1) employers doing 
business in California, regardless of where the home 
office is located, with fifty or more employees, at 
least one of which is in California, and (2) the state 
of California, counties, and any political or civil 
subdivision of the state of California or its cities, 
regardless of the number of employees. The 
regulations provide that the fifty-employee 
threshold is met by “employing or engaging fifty or 
more employees or contractors for each working day 
in any twenty consecutive weeks in the current 
calendar year or preceding calendar year.” This is an 
important distinction for employers with a seasonal 
workforce. To determine whether it meets the fifty-
employee threshold, the employer must count those 
employees outside of California and include “full-
time, part-time, and temporary workers,” regardless 
of whether or not they all work at the same location. 
The regulations also define “contractor” as a “person 
performing services pursuant to a contract to an 
employer, meeting the criteria specified by 
Government Code section 12940(j)(5),” which means 
a person who has the right to control the 
performance of the contract, is customarily engaged 
in an independently established business, and has 
control over the time and place of the work, supplies 
the tools and instruments to do the work, and 
performs work that requires a particular skill not 
ordinarily used in the course of the employer’s work. 
Notwithstanding this lengthy definition, the 
regulations make clear that attendance at the 
Section 12950.1 training does not create an inference 
that a contractor is an employee. 
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What employees must be trained? 

Section 12950.1 requires that covered employers train 
“all supervisory employees,” regardless of whether 
they are classified as exempt or non-exempt. The 
regulations clarify that only those supervisors located 
in California must be trained and adopt the definition 
of “supervisory employees” set forth in Government 
Code Section 12926(r): those individuals with the 
authority to “hire, transfer, suspend, lay off, recall, 
promote, discharge, assign, reward, or discipline other 
employees, or the responsibility to direct them, or to 
adjust their grievances, or effectively to recommend 
that action . . . if the exercise of that authority is not of a 
merely routine or clerical nature, but requires the use 
of independent judgment.” However, the regulations 
also make clear that attendance at the Section 12950.1 
training does not create an inference that the employee 
or contractor is a supervisor. Significantly, a 
supervisory employee working outside of California 
but supervising a California employee is not required 
to undergo this training. 

How often must the training occur? 

Section 12950.1 requires covered employers to train 
their supervisors once every two years, and within six 
months of being hired or promoted into a supervisory 
position. The regulations offer two alternatives to track 
the training: “Individual Tracking” and “Training Year 
Tracking.” Under the Individual Tracking method, an 
employer may track each supervisor’s training 
measured “two years from the date of completion of 
the last training.” Under the Training Year Tracking 
method, the employer may designate a training year 
and train some or all of its supervisors, and thereafter 
train those same supervisors before the end of the 
training year two years later. The employer may 
include newly-hired or promoted supervisors who 
have undergone the required training within six 
months of assuming their supervisory duties in the 
training year of the group. While this may result in a 
new supervisor receiving additional training sooner 
than within the required two years, the training cannot 
be extended to occur beyond the initial two-year 
training year. Thus, under the Training Year Tracking 
method, if an employer trained all of its supervisors in 
2006 and set its next training year for 2008, and trained 
a new supervisor in 2007, the new supervisor would 

need to receive additional training in 2008 with the 
other supervisors even though it is only one year after 
the initial training. New businesses or businesses that 
expand to reach the fifty-employee threshold must 
provide the training within six months of 
establishment of the business or reaching the required 
employee count, and thereafter biennially. 

Does an employee’s training by a previous 
employer carry over to the new employer? 

Yes. The regulations provide that a supervisor need not 
attend duplicate training if he or she has received 
compliant training within the prior two years from a 
previous, alternate, or joint employer. However, the 
new employer still must provide that supervisor with 
its anti-harassment policy and require that he or she 
read it and acknowledge its receipt within six months 
of hire or assuming the supervisory position (or within 
six months of the employer becoming covered by 
Section 12950.1). The new employer then must provide 
the supervisor with additional training within two 
years of his or her last training. Significantly, the 
regulations state that the new employer has the burden 
to establish that the training conducted by the 
previous, alternate or joint employer was compliant 
with Section 12950.1. 

How much training must an employer 
provide and how is that measured? 

Two hours every two years. Importantly, the two hours 
need not be consecutive and can be completed in 
multiple sessions. For classroom and webinar training, 
the minimum duration of a training segment shall be 
no less than thirty minutes. For an e-learning program, 
the program must take no less than two hours to 
complete. Because it is the employer’s burden to prove 
that the training lasted the required length, care must 
be taken with e-learning text-based courses as the 
training time presumably would be measured by the 
speed in which the fastest reader completes the 
program. E-learning programs may include 
bookmarking features such that supervisors may 
suspend the training and return to it at a later time. In 
any event, the run-time of the e-learning program must 
be no less than two hours. 
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What is the required content of the 
training? 

To be compliant, the regulations provide that the 
training must include, but need not be limited to: 

• a definition of unlawful sexual harassment under 
the Fair Employment & Housing Act (“FEHA”) 
and Title VII of the federal Civil Rights Act of 1964; 

• statutory provisions (FEHA and Title VII) and case 
law principles concerning the prohibition against 
and prevention of unlawful sexual harassment, 
discrimination and retaliation in employment,; 

• types of conduct that constitute sexual harassment; 

• remedies available for sexual harassment; 

• strategies to prevent sexual harassment in the 
workplace; 

• practical examples, including factual scenarios 
taken from case law, news, and hypotheticals that 
illustrate sexual harassment, discrimination, and 
retaliation; 

• the limited confidentiality of the complaint 
process; 

• resources for victims of unlawful sexual 
harassment, such as to whom they should report 
any alleged sexual harassment; 

• the employer’s obligation to conduct an effective 
workplace investigation of a harassment 
complaint; 

• training on what to do if the supervisor is 
personally accused of harassment; and 

• the essential elements of an anti-harassment policy 
and how to utilize it if a harassment complaint is 
filed. Each supervisor must receive during the 
training a copy of the employer’s anti-harassment 
policy, and must be required to read it and 
acknowledge its receipt. 

The regulations provide that, in addition to the above 
required content, an employer may provide training 
regarding other forms of harassment covered by FEHA 
and discuss how harassment can cover more than one 
basis. 

In what format can the training be 
delivered? 

The regulations contemplate three training formats: 
(1) classroom training; (2) e-learning; and (3) webinar, 
and set forth the requirements for each as follows: 

Classroom training involves in-person training 
provided by a “trainer” in a setting removed from the 
supervisor’s daily duties. The regulations define 
“trainer” as someone who, through a combination of 
training and experience has the ability to train 
supervisors about the following: (1) what are unlawful 
harassment, discrimination and retaliation under both 
California and federal law; (2) what steps to take when 
harassing behavior occurs in the workplace; (3) how to 
report harassment complaints; (4) how to respond to a 
harassment complaint; (5) the employer’s obligation to 
conduct a workplace investigation of a harassment 
complaint; (6) what constitutes retaliation and how to 
prevent it; (7) essential components of an anti-
harassment policy; and (8) the effect of harassment on 
harassed employees, co-workers, harassers and 
employers. . 

A trainer must be one of the following: 

• attorneys admitted for two or more years to a bar 
in the United States and whose practice includes 
employment law under the FEHC and Title VII; 

• human resources professionals or harassment 
prevention consultants with a minimum of two or 
more years of practical experience in one or more 
of the following: (a) designing or conducting 
discrimination, retaliation or sexual harassment 
prevention training; (b) responding to sexual 
harassment complaints or other discrimination 
complaints; (c) conducing investigations of sexual 
harassment complaints; or (d) advising employers 
or employees regarding discrimination, retaliation 
and sexual harassment prevention; 

• professors or instructors in law schools, colleges or 
universities who have a post-graduate degree or 
California teaching credential and either 20 
instruction hours or two or more years of 
experience in a law school, college or university 
teaching about employment law under the FEHC 
and/or Title VII; or 
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• those individuals who do not meet the above 
qualifications because they lack the requisite years 
of experience may, under the supervision of a 
trainer, team teach with a trainer in classroom or 
webinar trainings provided the trainer is available 
during the entire training to answer questions from 
the attendees. 

The training materials must be created by a trainer. 

E-Learning involves individualized, interactive, 
computer-based training the content of which must be 
created by a trainer and an Instructional Designer. An 
“Instructional Designer” is a person with expertise in 
current instructional best practices. The “Instructional 
Designer” must develop the training content based on 
materials provided by the trainer. The trainer must also 
provide answers to supervisor questions no later than 
two business days after the question is asked. 

Webinar involves an internet-based seminar 
transmitted over the internet or intranet in real time. A 
trainer must create and teach the webinar materials. 
The employer is required to document the supervisor’s 
attendance and participation during the entire two-
hour training if the supervisor is not present in the 
same room as the trainer. 

How is the interactive requirement satisfied 
for each training format? 

Regardless of the format, the training must be 
interactive. The regulations provide that the training 
must include “questions that assess learning, skill-
building activities that assess the supervisor’s 
application and understanding of content learned, and 
numerous hypothetical scenarios about harassment, 
each with one or more discussion questions so that 
supervisors remain engaged in the training.” Specific 
requirements are set forth for e-learning and webinar 
training formats as follows: 

E-Learning: The e-learning program must have a 
mechanism (links or directions) through which the 
supervisor may contact directly the trainer, who must 
be available to answer questions or provide guidance 
within a reasonable amount of time, which the 
regulations define as no more than two business days 
after the question is asked. 

Webinar: The webinar must allow the supervisor an 
opportunity to ask questions, and provide answers and 
other guidance and assistance as requested. 

What records should an employer maintain 
to establish that the training has occurred? 

The employer has the burden to prove that all 
supervisors received timely and appropriate training. 
The regulations provide that the employer must 
maintain records that show the name of the 
supervisory employee trained, the date of the training, 
the type of training, and the name of the training 
provider. The employer must retain such records for at 
least two years. 



StayCurrent 

 
 
 

5 

 

PRACTICAL POINTERS 

Now that the FEHC has adopted the implementing 
regulations, employers must comply with them in 
every detail. To ensure compliance and avoid any risk 
of not having done so, we recommend as follows: 

1. Conduct a thorough review of supervisory functions 
and relationships with respect to your California-based 
employees to accurately determine who must receive 
this training. When in doubt, train. 

2. Decide which tracking method you will use and 
adopt a schedule for conducting training that 
works best for your company. Thereafter, maintain 
meticulous records that comply with these 
regulations. 

3. Think carefully before relying on another 
employer’s training as a carry-over for any 
employee since the regulations provide that “[t]he 
burden of establishing that the prior training was 
legally compliant . . . shall be on the current 
employer.” When in doubt, train. 

4. If you are responsible for implementing the 
company’s training program, be certain that it is 
created by a trainer and Instructional Designer, 
that it is presented by a trainer as defined in the 
regulations, and that it covers the required content. 

5. Before you decide to use an e-learning program, 
investigate thoroughly and convince yourself that 
the materials were prepared by a trainer and an 
“Instructional Designer” and cover the required 
content. 

6. Before selecting a webinar program, be sure that 
the provider can track and confirm attendance for 
the entire required time period, and obtain that 
confirmation in writing as to each attending 
supervisor. 

7. Consider extending the training beyond the two 
required hours to include training regarding other 
bases of harassment and discrimination. This will 
show that the company takes seriously all forms of 
harassment and discrimination and should be of 
substantial evidentiary benefit as a defense in 
lawsuits involving other forms of harassment and 
discrimination. 

8. Consider extending the training to supervisors 
who are located outside of California. This will 
demonstrate the company’s efforts to create a 
respectful workplace and should be of evidentiary 
benefit as a defense to harassment lawsuits. 



StayCurrent 

 
 
 

6 

 

18 Offices Worldwide  Paul, Hastings, Janofsky & Walker LLP  www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be relied upon or construed as legal advice. For specific 

information on recent developments or particular factual situations, the opinion of legal counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some states. 

Paul Hastings is a limited liability partnership. Copyright © 2007 Paul, Hastings, Janofsky & Walker LLP. 

IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are hereby advised that any written tax advice contained herein or attached was not written or 

intended to be used (and cannot be used) by any taxpayer for the purpose of avoiding penalties that may be imposed under the U.S. Internal Revenue Code. 

CONCLUSION 

The much-anticipated regulations implementing Section 12950.1 are detailed and thorough. Care is required to ensure 
compliance, especially where the training is created and provided by a third-party vendor. We have created and 
currently provide a quarterly webinar – the next session is on November 7, 2007 – that fully complies with these 
regulations. We also provide customized training sessions, designed to meet the scheduling and other needs of your 
organization. Whatever form of training you select, we encourage you to confer with your company’s employment 
counsel to assist you in evaluating the available training programs to ensure compliance with the newly enacted 
regulations as well as evolving sexual harassment law. 

   

Please contact any of the following Paul Hastings employment lawyers or any other Paul Hastings employment 
lawyer should you have any questions: 

 
 

Los Angeles: 

Nancy L. Abell  
(213) 683-6162 
nancyabell@paulhastings.com 
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(213) 683-6353 
judykline@paulhastings.com 

Maria A. Audero  
(213) 683-6307 
mariaaudero@paulhastings.com 

Orange County: 

Stephen L. Berry  
(714) 668-6246 
stephenberry@paulhastings.com 

Palo Alto: 

Bradford K. Newman  
(650) 320-1827 
bradfordnewman@paulhastings.com 

San Diego: 

Mary C. Dollarhide  
(858) 720-2660 
marydollarhide@paulhastings.com 

San Francisco: 

M. Kirby C. Wilcox  
(415) 856-7002 
kirbywilcox@paulhastings.com 

Jeffrey D. Wohl  
(415) 856-7255 
jeffwohl@paulhastings.com 

 

 
i While we previously reported the content of the “proposed” regulations in December 2005, the final regulations significantly revised the language 
proposed at that time. Therefore, we now discuss the final regulations and update our recommendations accordingly. 


