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W
AGE AND HOUR c la s s 
actions are the employment 
lawsuit du jour, but they are 
hardly ephemeral. Collective 

and class actions based on alleged employee 
misclassification under the Fair Labor Standards 
Act (FLSA) and state laws have targeted nearly 
every industry and companies of all sizes. Largely 
spawned in California, wage and hour actions 
seeking allegedly unpaid overtime wages for 
employees have swept eastward and encompassed 
nationwide classes, impacting East and West 
Coast employers alike. 

Although the first wave of misclassification 
cases has not receded, a second one has gathered 
strength. The new wage and hour actions are 
hybrids, blending employee misclassification 
claims under the FLSA (“collective actions”) 
and analogous state laws with class-based 
technical violation claims under state statutes 
(“Rule 23 actions”). Initially based on novel 
legal theories, they are more complex than FLSA 
misclassification claims. They are grounded on 
a variety of technical violations involving wage 
deductions, expense reimbursements, the regular 
rate of pay, meal and rest period requirements, 
the timing and frequency of pay, and itemized 
wage statement (pay stub) content. 

Some of these cases challenge employer 
compensation schemes that have been in place 
nationwide for decades. Many require parties to 

litigate claims simultaneously state-by-state, in 
a variety of courts. They are potentially more 
difficult for litigants to resolve and already are 
consuming significant judicial resources. 

Misclassification Claims 

Grounded on disputes over whether 
employees are correctly classified as exempt 
from federal and state law overtime provisions, 
misclassification claims have been at the core of 
most wage and hour collective and class actions 

during the past decade. These suits have been 
directed at a wide range of employers, including 
pillars of the financial services industry, retail 
giants, “big pharma,” and small “Mom and Pop” 
operations. 

Misclassification claims employ “opt-in” or 
“opt-out” procedural mechanisms to determine 
class membership, depending on whether the 
claims are based on the FLSA or analogous 
state law. 

The distinctions between “opt-in” and “opt-
out” actions are not merely procedural. Under 
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the FLSA, employees must affirmatively “opt in” 
to a collective action in order to pursue claims. 
If they fail to do so they will not be part of the 
action, cannot receive any proceeds from any 
class settlement or judgment, and may retain 
the right to pursue their claims in a subsequent 
action. Analogous state law claims, including 
those often pled in the new hybrid actions, are 
governed by Rule 23 of the Federal Rules of 
Civil Procedure or state law equivalents such as 
Article 9 of the New york Civil Practice Law 
and Rules (CPLR). Once a court certifies a class 
and notice is sent to class members, employees 
automatically become part of these actions unless 
they affirmatively “opt out” of the class. 

Most misclassification cases, opt-in or opt-out, 
have focused on whether the employees at issue 
are exempt from the FLSA or analogous state 
law under the “white collar” exemptions; that is, 
whether the employees are correctly classified as 
administrative, executive, professional, computer 
professional, or outside sales employees as those 
terms are defined under applicable law. In these 
cases, there often are two core issues: 

(i) whether the employee is paid the requisite 
minimal amount in the correct manner (an 
inquiry focused not just on the amount of pay)1; 
and 

(ii) whether the primary job duty of the 
employee is one that satisfies the definition of 
an exempt job duty under the FLSA or analogous 
state law. 

As to the first issue, in order to meet one 
of the white collar exemptions under the 
FLSA, the employer must pay the employee at 
least $455 per week2 on a “salary basis.”3 The 
phrase “salary basis” is a term of art under the 
statute, requiring a payment each week of “a 
predetermined amount consisting [of] all or part 
of the employee’s compensation, which amount 
is not subject to reduction because of variation in 
the quality or quantity of the work performed.”4 
The computer professional exemption permits 
employers to pay computer employees on either 
a salary basis (provided the employees receive 
at least $455 per week) or on an hourly basis at 
a rate of not less than $27.63 per hour.5

As to satisfying the definition of an exempt 
job duty, the employee’s primary duty, rather 
than a job title or job description, will determine 
whether the job duties satisfy the white collar 
exemptions under the FLSA. The law’s 
regulations, codified at 29 C.F.R. §541.0 et seq., 
detail primary job duties that satisfy the white 
collar exemptions. 

Many states have job duty requirements 
necessary to meet the white collar exemptions 
similar to those under the FLSA. Some states, 
such as California, Connecticut and New Jersey, 
have more stringent job duty requirements, 
making it more difficult to classify employees 
as exempt under state law.

The New Wave

The new wage and hour class-based cases have 
two general components: 

(i) claims premised on technical violations of 
the FLSA, litigated as collective actions, and 

(ii) claims arising from diverse state wage and 
hour law violations, litigated as Rule 23 (and 
analogous state law) class actions. The FLSA 
“opt-in” and state law “opt-out” classes exist 
simultaneously in these hybrid collective and 
class actions, adding to their complexity. 

Although misclassification claims are 
sometimes included in the hybrid actions, they 
are not a prerequisite for pleading and proving 
numerous technical violations of the FLSA and 
state wage and hour laws. Collective actions 
concerning technical violations of the FLSA 
often do not even address whether employees are 
misclassified; they focus instead on the rights of 
employees already classified as nonexempt and 
who receive overtime wages for hours worked 
in excess of 40 per week. 

The FLSA technical violation claims generally 
fall into two categories: (i) off-the-clock work, 
and (ii) the regular rate of pay. 

Off-the-clock claims may be based on 
allegations that employees work a substantial 
number of unrecorded and unpaid hours each 
pay period, or allegations of relatively brief 
preliminary and postliminary work. Off-the-
clock cases typically include allegations that 
employers maintain inaccurate and incomplete 
records of the hours their employees actually 
work. Sometimes they include allegations that 
supervisors direct employees to work without 
accurately recording their time, or without 
recording it at all.

Employers are experiencing a rash of 
preliminary and postliminary work cases since 
the U.S. Supreme Court’s decision in IBP Inc. 
v. Alvarez, 546 U.S. 21 (2005), which clarified 
when such work is compensable. 

In Alvarez, the Court held that “any activity 
that is ‘integral and indispensable’ to a ‘principal 
activity’ is itself a ‘principal activity’” for which 
nonexempt employees must be compensated.6 
An employee’s compensable workday begins 
when the employee starts engaging in a principal 
activity and ends when the employee finishes 
engaging in a principal activity. After Alvarez, 
activities performed by employees that may take 
as little as a few minutes at the beginning or 
end of shifts (e.g., time spent logging on and 
off a computer terminal, booting up a computer, 
exchanging job-related information with 
colleagues, changing in and out of safety gear) 
became the focus of preliminary and postliminary 
work cases.7

Claims based on the calculation of an 
employee’s regular rate of pay are neither simple 
nor trivial. 

Under the FLSA, a nonexempt employee must 
receive one and one-half times the regular rate 
of pay for all hours worked in excess of 40 during 
any given work week. An employee’s regular 
rate of pay is not simply his or her “normal” 
hourly rate of pay, however. An employee’s 
regular rate of pay consists of all remuneration 
for employment paid to, or on behalf of, the 
employee (except for those payments specifically 
excluded by the FLSA such as contributions to 
health, welfare and retirement plans) divided 
by the total number of hours actually worked 
by the employee in that week for which such 
compensation was paid.8 

The calculation is often complex. Although 
the difference between an erroneous and correct 
regular rate of pay may appear de minimis with 
respect to an individual employee’s single work 
week, a mistake made every work week with 
respect to hundreds or thousands of employees 
who are potential members of an FLSA collective 
action places significant amounts of unpaid wages 
at issue. 

Claims for State Law Violations

The state law technical violation claims in 
the hybrid actions are grounded primarily on 
four substantive areas: 

(i) wage deductions and un-reimbursed 
expenses, 

(ii) pay stubs, 
(iii) frequency and timing of pay, 
(iv) meal and rest breaks, and 
(v) commission payments.
Employees alleging expense reimbursement 

and wage deductions claims assert that employers 
failed to reimburse them for various legitimate 
business expenses and made improper wage 
deductions in violation of state laws which 
prohibit such deductions except in limited 
circumstances. because states by no means have 
adopted uniform codes with respect to expense 
reimbursements and deductions, the analysis 
necessarily is state-by-state. 

Some states have strict requirements 
concerning pay stubs obligating employers to 
itemize all deductions and detail how all wages 
were earned. In pay stub claims, employees 
assert that employers failed to comply with these 
requirements even though the employees were not 
financially or otherwise harmed and even though 
they understood how their wages were calculated. 
Here, too, the analysis is state-by-state.

Frequency and timing of pay claims arise when 
employees assert that employers do not pay them 
in a timely manner or do not pay them as often as 
required under a variety of state laws. These claims 
may be brought even though the payments made 
to employees are accurate and honored. 

Some states, for example, require employees 
to be paid on a weekly basis unless an employer 
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obtains a valid waiver as to less frequent paydays. 
An employer that pays an employee all earned 
wages on a bi-weekly basis, without a valid 
waiver, may find itself defending a frequency 
and timing of pay claim in one of these states 
even though the employee receives all wages 
for his or her work.

Meal and rest break claims are grounded on 
the allegation that employers are not allowing 
employees to take their meal and rest breaks as 
required under numerous state laws. While some 
states do not have laws governing meal and rest 
breaks, many do, and uniformity is not the rule. 
Sometimes employees assert meal and rest break 
claims even though their employer paid them to 
work during their rest or meal break; monetary 
damages are not a prerequisite for such claims. 

State law claims based on commission 
payments often combine deductions and 
frequency and timing of pay issues, which create 
complexity for litigants because the claims arise 
from contractual terms as well as state statutory 
schemes. Employees may claim that the manner 
in which their employers calculate commission 
payments includes impermissible deductions even 
though the calculation formula is contained in a 
negotiated and agreed-upon commission plan. 

Recent lawsuits targeting the financial services 
industry, for example, have included allegations 
that some employers unlawfully deducted from 
commission payments the costs of errors and 
other mistakes committed by commissioned 
employees. Employees also may claim that their 
employers did not pay their commissions in a 
timely manner. 

Additional Complicating 
Factors

Litigating these technical claims is complicated 
by divergent state wage and hour laws and the 
variety of state and federal fora in which plaintiffs 
may bring an action. Employers simultaneously 
may have to defend complex but similar wage 
and hour class actions in a variety of jurisdictions. 
Transferring similar lawsuits in multiple federal 
courts to a single judge in a single jurisdiction 
through the Judicial Panel on Multidistrict 
Litigation is an option in federal court, but 
litigating overlapping and simultaneous wage 
and hour class actions in federal and state courts 
creates unique challenges. 

because hybrid wage and hour cases are 
comprised of both “opt-in” and “opt-out” classes, 
they also engender complex jurisdictional and 
claim preclusion issues. Some federal courts will 
only exercise jurisdiction over the state law 
claims of those class members who affirmatively 
opt in to the FLSA action9; other federal courts 
reach the opposite conclusion.10 

When individuals neither opt into the 
collective action nor opt out of the Rule 23 
action—so called “do-nothing” individuals—
there may be uncertainty as to whether their state 

law claims are precluded upon final judgment 
or court-approved settlement. One court may 
not exercise supplemental jurisdiction over a 
“do-nothing” plaintiff ’s claims and, if it does, 
another court may hold that the original court 
lacked such jurisdiction.11 

In short, these cases present significant 
substantive and procedural challenges for 
litigants and courts alike. 

Implications for Employers

Facing the first wave of wage and hour 
collective and class actions, many employers 
focused on correct classification of their employees 
as exempt or non-exempt under the FLSA and 
analogous state laws. Appropriate classification 
minimized exposure and afforded employers a 
degree of protection from litigation. 

In the face of the second wave, correct 
classification of employees is a necessary but 
insufficient step. Attaining compliance with the 
myriad technical wage and hour laws codified 
in the FLSA and by numerous states is the new 
challenge for employers. One thing remains 
constant: An employer’s close scrutiny of its 
policies, practices and procedures remains the 
first and best defense against exposure to class-
based wage and hour litigation. 

Employers can take the following six 
preventive steps, among others:

1. Review payroll practices to ensure compliance 
with state laws. Most states dictate that employees 
must be paid a specific number of times each 
month and within a certain number of days after 
the end of the payroll period. In some states, 
employers may request that employees waive 
certain frequency and timing of pay requirements. 
These requirements vary state by state and multi-
state employers with uniform policies throughout 
the country will need to address and resolve the 
commonalities and conflicts. 

2. Review compensation plans and policies 
to ensure compliance with state laws regarding 
deductions and expense reimbursements. This 
is a formidable task for many employers that 
may require modification of long-standing 
practices and policies. In states that allow 
certain employee-authorized deductions, ensure 
that authorization forms are valid and properly 
executed and that deductions are within the 
scope of the authorization. Here, too, multi-
state employers will need to address and resolve 
requirements that differ from state to state. 

3. Promulgate policies clearly stating that 
employees are entitled to take their meal and rest 
breaks. Strictly enforce these policies. Sometimes, 
employees volunteer to work through their meal 
and rest periods. before an employer permits 
employees to do so, it should consult counsel to 
determine whether applicable state law permits 
employees to waive their meal and rest periods. 

4. Carefully review the manner in which 
the regular rate of pay is calculated. This is an 

important but complicated calculation that 
will require the collaboration of the payroll 
department (or its equivalent) and in-house or 
outside wage and hour experts.

5. Review preliminary and postliminary 
activities performed by non-exempt employees to 
determine whether they are compensable. Ensure 
that employees are paid for such compensable 
activities or establish rules that prohibit 
employees from performing these activities 
before or after their shift. 

6. Adopt and distribute a policy that 
clearly prohibits non-exempt employees from 
performing work when they are not on the 
clock. Secure their written confirmation that 
their weekly time records accurately reflect all 
the hours they worked during the week. Train 
managers regarding compliance and discipline 
any who permit off-the-clock work. Compensate 
employees for all time worked, regardless of their 
compliance with the policy. Counsel those who 
do not comply to ensure future compliance. 

Taking these steps is not easy. A thorough 
compliance review of an employer’s wage and 
hour policies and practices will also focus on 
other important areas. Employers are likely to 
encounter some technical requirements that are 
antiquated, confusing, illogical, and otherwise 
un-tethered to the realities of the modern 
workplace. Difficult choices, including some 
that will upset the manner in which companies 
have been doing business for many years, will 
not be uncommon. 

Faced with the prospect of litigating collective 
and class actions alleging a host of technical 
violations under federal and state laws, many 
employers have intensified their focus on internal 
compliance. The benefits that flow from a thorough 
internal review are well worth the effort. 
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1. The compensation issue does not concern the outside 
sales exemption.

2. The salary threshold may be higher under state law.
3. Technically, the employer could pay the administrative or 

professional employees on a “fee basis.” See 29 C.F.R. §541.605. 
because most employers pay such employees a salary, a “fee 
basis” is beyond the scope of this article. 

4. 29 C.F.R. §541.601.
5. As with the salary threshold, the hourly rate threshold 

may be higher under state law.
6. Alvarez, 546 U.S. at 37.
7. Employers who make use of time rounding must be careful 

not to assume that they are immune from preliminary and 
postliminary work cases, because the rounding practices may 
not compensate employees for otherwise compensable pre-shift 
and post-shift activities.

8. 29 C.F.R. §778.109; see also 29 U.S.C. §207(e); 29 
C.F.R §778.108.

9. See, e.g., DeAsencio v. Tyson Foods Inc., 342 F.3d 301 
(3d Cir. 2003); Bartelson v. Winnebago Indus. Inc., 219 F.R.D. 
629 (N.D. Iowa 2003).

10. See, e.g., Trinidad v. Breakaway Courier Systems Inc., 
2007 WL 103073 (S.D.N.y. 2007); Scholtisek v. Eldre Corp., 
229 F.R.D. 381 (W.D.N.y. 2005).

11. See, generally, Stephen P. Sonnenberg & Glenn S. 
Grindlinger, “Settling High Stakes Wage, Hour Litigation Via 
CAFA,” New york Law Journal, April 11, 2007 at 4.
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